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MASON AND DIXON’S LINE. 


Tuts famous line, which for many miles separates Pennsylvania from 
Maryland, and which by subsequent extension became also the dividing 
line between portions of Pennsylvania and Virginia, seems destined to be- 
come one of the most noted astronomical lines known in history. It is 
already as familiar among statesmen and politicians as household words, 
and is regarded by all as the dividing line between the free and slave hold- 
ing states, and yet its true history is understood only by a few of the thou- 
sands who daily speak about it. ‘The controversy between the states of 
Maryland and Pennsylvania raged for many years, was conducted with 
much fierceness, and was at last terminated by an amicable agreement be- | 
tween Frederick, Lord Baltimore and Thomas and Richard Penn, in 
'| pursuance of which this famous line was run. 
| The history of that controversy, perhaps, does not come exactly within 
the scope of the orginal design of our publication; but as Mason and Dix- 
on's line did extend into the field of our narrative, crossing, as it did, both | 
the Youghiogany and Monongahela rivers, and as it was afterwards, in 1779, 
adopted throughout its whole length and extended to the south-west angle 
of this state, as the boundary between Pennsylvania and Virginia, we have 
considered that it may, with great propriety, receive a place in the Olden 
Time. We have, therefore, concluded to avail ourselves of a memoir up- 
on the subject, prepared by our townsman, James Dunlop, Esq., many 
years ago, and published in the first volume of the transactions of the His- 
torical Society of Pennsylvania. ‘This memoir and our lecture upon the 
controversy between Pennsylvania and Virginia, which was re-published in 
the tenth number of the Olden Time, form together a pretty full account 


of our much contested southern boundary. We regret that we had not in 
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our possession, a copy of the memoir, in time to have given it priority in | 
the order of publication, as the events it narrates had in actual! occurrence, | 
That arrangement would have been more natural and the memoir would 
have formed an easy introduction to the lecture. 


A TREATISE ON MASON AND DIXON’S LINE. | 


A MEMOIR ON THE CONTROVERSY BETWEEN WILLIAM PENN AND | 
LORD BALTIMORE, RESPECTING THE BOUNDARIES OF PENNSYLVANIA 
AND MARYLAND, BY JAMES DUNLOP, Esq. MEMBER OF THE SENATE OF | 
PENNSYLVANIA FROM FRANKLIN COUNTY. READ AT A MEETING OF | 
THE COUNCIL OF THE HISTORICAL SOCIETY OF PENNSYLVANIA, NO. || 
VEMBER 10, 1825. 

‘Tye disputes which occurred in times almost forgotten, between the 
proprietaries of Pennsylvania and Maryland, respecting the boundaries of 
their provinces, afford a subject of curious, if not useful, speculation. Their 
rise, progress, and termination, form not only an amusing portion of the 
history of the early transactions of our country, but are important, as inti- | 
mately connected with the land titles of that part of the state which lies 
within the limits of the disputed territory. 

“The clashing of the many grants made with such lavish profusion by | 
the sovereigns of Europe, of the savages and soil of the new world, arose | 
from their entire ignorance of the country. ‘The thirst for gold, the spirit 
of adventure, and zeal of religious enthusiam, all demanded clamorously, a | 
participation in the wealth, independence, or retirement, which were fond- 
ly anticipated to flow from the mighty discoveries of Cabot and Vespucci. 
By virtue of the fancied right of priority of discovery, the Crown of Eng- 
land not only claimed but exercised the power of parcelling the extensive | 
coasts and territories of North America, amongst her favorite courtiers or | 
troublesome subjects. | 

“ Whether this assumed authority was better founded, than that which | 
flowed from papal supremacy to the sovereigns of Spain and Portugal, or || 
the vacillating tenure of the thinly scattered and savage aborigines, it is now || 
more curious than useful to inquire. For, however well founded the title ] 
derived from such sources might originally have been considered, time, | 
possession, and power have given them a stability, which nothing can en- || 
danger, but the weakness and corruption of the holder. | 

| 


« From an ignorance of the geography of the dark and boundless wilder- | 
ness which was so generously divided, the limits of the numerous grants | 
were so vaguely designated, as invariably to create confusion, and embroil | 


patience of years to settle and allay. 
“In the year 1681, when the charter was granted to William Penn, the | 
distinguised founder of Pennsylvania, by Charles II. King of England, al- f 
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most the whole country included in its limits, was an uncultivated wild ; 


| and to what extent the country was settled at the date of the charter, it 


| would, perhaps, be difficult, and from the means of information within the 








_ reach of the author, impossible to ascertain with satisfactory certainty. As 
early as 1627, the Swedes and Fins had formed establishments within the 
| Capes of Delaware, and in 1630, Proud (1 Hist. Penn p. 115, 116,) says, 


that the Dutch, or as Bozman, (Hist. Maryland, p. 245,) thinks the Swedes 
had built a fort at a place now called Lewistown, in the state of Delaware ; 
and in the year following, the Swedes had pushed their fortifications above 
Wilmington, and as high up as Chester. ‘The Swedes, says the same au- 
thor, (1 Pr. 205,) had a meeting house at Wicocoa, now within the suburbs 
of Philadelphia, and the Friends one at Upland, or Chester, another at 


_Shackamaxon, or about where Kensington now stands, and a third at the 
_ lower falls of Delaware, (Ib. 160, 161,) meaning, I presume, the falls at 


Trenton, as there are no falls below that place. Proud says, that there was 
not a single house built on the site of Philadelphia when it was laid out by 
the proprietary and his surveyor, ‘Thomas Holme, in 1682, and that on his 
arrival, the first house building by George Guest, ‘on this spot of ground’ 
was unfinished, and that at that time, many of the early setilers and adven- 
turers had their holes or caves for their residence in the high bank of the 
Delaware, before any houses were built, or better accommodation prepared 
for them. But there is no doubt that the country in 1681, was partially 
settled along the bank of the river, as high as the falls, (1 Pr. 160, 161,) 
and near to where Philadelphia now stands, as Penn himself, in a letter to 
the society of Free Traders, in August, 1683, (1 Proud, 260, 261,) says, 
that ‘ the Dutch mostly inhabit those parts of the province that lie upon, or 
near the bay, and the Swedes the freshes of the river Delaware;’ and 
Proud says, (1 Hist. Penn. 233,) that the site of the city itself, was claim- 
ed by some Swedes, with whom Penn exchanged other lands at small dis- 
tance for it. 

“Tt is impossible to say, to what extent the English had made settle- 
ments within the limits of what is now the state of Pennsylvania, as early 
as the date of William Penn’s charter; but that they had long exercised do. 
minion over the country west of the bay and river Delaware, abundantly 
appears from the records of the proprietary government of New York, (cer- 
tified copies of which are on record in the office of the secretary of the 
commonwealth at Harrisburgh.) Charles II. had granted to his brother, 
the Duke of York, in 1664, an immense territory in America, embracing 
the Dutch settlements at New York, and extending southward to the eas- 
tern shore of the bay and river Delaware ; and the Duke in the same year, 
issued a commission to Sir Robert Carr, to subdue their possessions on the 
eastern shore; and after the conquest, which was easily effected, governed 
the country as an appendage to his province of New York by his lieuten- 
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| ware river.’ 


| Crescentia, but which was designated by his majesty, when the charter was 
| presented to him, Terra Maria, in honor of his Queen Henrietta Maria, was | 
|| granted by Charles I., in 1632, to Cecilius Calvert, Baron of Baltimore, his 
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ants, till 1682, when he released his interest to William Penn. ‘There is 
no evidence of actual settlements made within the limits of Pennsylvania, 
amongst the records alluded to, but of a continued and anxious care over 
the country on the west side of the bay and river Delaware, by the gover- | 
nor of the Duke, residing at New York ; and amongst the same documents, 
is an Indian deed, of as early date as 1675, to Edmund Andros, governor 
and lieutenant of the Duke, for land lying at least twenty miles above Phil- 
adelphia. ‘This deed is, perhaps, the earliest made by the aborigines to 
the English, of lands on the western shore of the Delaware, and exhibits a 
curious, but not uncommon uncertainty of boundary, that strongly displays 
the ignorance of the whites of the topography of the country. It describes 
the Jand as ‘lying on the west side of Delaware river, beginning at a cer- 
tain creek next the cold spring, somewhat above Matinicum Island, about 
eight or nine miles below the falls, or as far above the said falls as the other 
is below them, or furthest that way, 2s may be agreed upon to some re- 
markable place, for the more certain bounds, as also, all the islands in the 
river Delaware, within the fore-mentioned limits, both below and above the | 
falls, excepting only one island, commonly known by the name of Peter 
Alrick’s Island, together with all the ereeks, &c., &c., to the said tract of 
land belonging along the river and behind into the woods, §c.’? ‘The con- 
sideration amongst the detail of ammunition, clothing, &c., exhibits the 
amusing predilection of the grave sachems for fifty looking glasses and one 
hundred jews harps. It also contains covenants of seizin and quiet enjoy- 
ment, breaches of which I presume, could only be effectually tried by the | 
sword. ‘This tract of country was selected probably for the peculiar ex- 
cellence of its soil, and patents were granted for it, by Andros to English | 
settlers before the country bore the name of Pennsylvania. (1 Proud, 217.) | 
The lands below at that time remained in the tenure of the Indians, as a 
commission was three years afterwards issued by Andros to Cantwell and 
Hannum to purchase from the savages the land as yet unpurchased from the 
Indians, ‘ below the late purchase at the falls on the western shore of Dela- 











“The charter of Maryland, which its proprietor had intended to call 


‘ well-beloved and trusty servant.’ This grant, reciting the pious and lau- 
dable zeal of the Baron of Baltimore for extending the christian religion and 
the territories of the empire, and his desire to transport, by his own indus- 
try and expense, a numerous colony to a certain region hereafter deseribed 
in a country hitherto uncultivated in the parts of America, and partly occu- 
pied by savages having no knowledge of the Divine Being, transferred unto 
him, his heirs and assigns, all that part of the peninsula or Chersonese ly- 
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ing in the parts of America, between the ocean on the east and the bay of 
Chesapeake on tle west, divided from the residue thereof by a right line 
drawn from the promontory or head land, called Watkins’ Point, situate up- 
on the bay aforesaid, near the river Wighes on the west, unto the main 
ocean on the east, and between that boundary on the south unto that part 
of the bay of Delaware on the north which lieth under the fortieth degree of 
north latitude from the equinoctial, where New England is terminated: and 
all the tract of that land within the metes under-written, (that is to say,) 
passing from the said bay called Delaware Bay in a right line, by the de- 
gree aforesaid, unto the true meridian of the first fountain of the Potomac, 
thence verging towards the south unto the southern bank of said river, and 
following the same, &c. 

“The Lords Baltimore may well be excused for pressing their claims 
under this grant as extensively as they did, and which its terms seemed so 


strongly to justify ; but there were two hidden sources of uncertainty lurk- 


ing under the language of their charter, which cost the proprietaries of Ma- 
rvland many years of vexation and expense. 

+ «In 1681, King Charles II. granted to William Penn the charter for the 
province of Pennsylvania. ‘This venerable document, which is in the office 
of the secretary of the commonwealth, is written upon large rolls of strong 
parchinent, in the old English hand writting, with each line underscored 
with lines of red ink, that give it a curious appearance. ‘The borders are 
gorgeously furbelowed with heraldic devices, and the top of the first page 
exhibits a finely executed half-length portrait of his majesty, in good preser- 
vation, ‘Though not quite a century and a half old, it may justly be desig- 
nated a valuable piece of American antiquity. ‘The charter designates the 
province of Pennsylvania, as ‘ that tract of country or part of land in Amer- 
ica with the islands as therein contained, as the same is bounded on the east 
by Delaware river, from twelve miles distance northward of New Castle 
town unto the 43d degree of north latitude, if the said river doth extend so 
far northward, but if said river shall not extend so far northward, then 
by the said river so far as it doth extend, and from the head of the 
said river the eastern bounds are to be terminated by a meridian line 
to be drawn from the head of the said river the said 43d degree. The 
said land to extend westward five degrees of longitude, to be computed from 
the said eastern bounds, and the said lands to be bounded on the north by 
the beginning of the three and fortieth degree of north latitude, and on the 
south by a circle to be drawn at twelve miles’ distance from New Castle 
northward and westward unto the beginning of the fortieth degree of north 
latitude, and thence by a straight line westward to the limits of the longi- 
tude above mentioned.’ 

“Penn, it is said, (Proud’s Hist. Pa. 188, 2 id. 208, n.) claimed under 
this charter unto the beginning of the fortieth degree of north latitude, which 
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would be where the thirty-ninth degree terminated. But asI have seen no | 


evidence of such preposterous claim* from Penn himself, and as it involves 


the manifest absurdity of a radius of twelve miles from New Castle north- | 


ward intersecting a degree of latitude lying so much further south, it is pro- 


the geography of the country, 1 have no doubt, led them to believe that the 


thirty-ninth degree of north latitude lay twelve miles north of New Castle, | 
as they were probably guided in their description by the chart of the cele- 

brated Captain John Smith ; but as it did not in fact, and the bounds were | 
fixed by the twelve mile radius northward of New Castle, there was no pre- | 


bable it was never seriously urged. ‘The ignorance of the king’s council of | 
| 
| 


tension to extend it further south than the twelve miles north of that place. 
«It was highly important to the proprietor of Pennsylvania to extinguish 


the claims of the Duke of York, who claimed and exercised jurisdiction up- | 
on the western shore of the bay and river Delaware, as an appendage to his | 
government of New York ; as the procuring his title to that country would | 


enlarge his sea board, which his sagacious eye perceived was wanted, to pre- 
vent any future interference with his province itself, and afford an extensive 


outlet to the produce of his planters. [Penn's Letter to the Lords of the | 


plantations 1 Proud’s Hist. 270—7. | 

“Opposite as the religious and political opinions of William Penn and 
James Duke of York certainly were, and as we must believe in spite of the 
angry conclusions of the historical Review (p. 18,) drawn from the ridicu- 
lous stories of the times ; the former always was a particular favorite of the 


latter. Penn, therefore, through his influence with the Duke, obtained from | 
him in the year succeeding the date of his charter, in consideration of his | 
regard for the memory and many faithful services of Admiral Penn, a deed | 
of release of all the claim of his royal highness to the country within the | 
limits of Pennsylvania, and a grant of his claim to the country on the wes- | 
tern side of the bay of Delaware, as far south as * Whoarkill, otherwise call- | 


ed cape Henlopen,’ including the town of New Castle and a district of 
twelve miles around it, and what were afterwards called by Penn the coun- 


ties of New Castle, Kent, and Sussex. This tract of country was long af- | 


terwards known by the name of the territories of Pennsylvania, and the 
then lower counties of New Castle, Kent, and Sussex, and now constitutes 
the state of Delaware. It appears from the manuscript sketch of the notes 
of Mr. Hamilton, of the testimony taken under the commissions issued in 
the famous cause, in Chancery in England, between the Penns and Lord 
Baltimore, (and now in the land-office at Harrisburgh,) that these couuties 
in more ancient time were called New Amstel, New Hale, and Whoarkill. 
Sussex maintained the name of Whoarkill until after the surrender of the 
country to William Penn. 





* See note A. by the editor of the OLDEN Time. 
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“The proprietary of Pennsylvania found himself immediately on his ar- 
rival in America, in 1682, involved in extreme difficulties respecting the 
conflicting claims of Charles Lord Baltimore, the son of Cecelius, the ori- 
ginal patentee of Maryland, not only as respecting the western shore of the 
bay of Delaware, but also as to the southern limits of his province of Penn- 
sylvania. 

“ The latter claimed with much plausibility according to the terms of his 
grant not only the whole ‘ Chersonese or peninsula, between the bay of 
Chesapeake and Delaware,’ but all the lands lying ‘ under the 40th degree 
of north latitude ;’ as respected the peninsula, it was objected that as his 
grant only contemplated the transfer of lands which were + hactenus incul- 
ta,’ it could not include the western shore of Delaware which had been 
settled several years before its date by the Swedes and Dutch. If this ob- 
stacle to the literal construction of his charter could have been surmounted, 
Lord Baltimore had a clear right to the whole peninsula, but it is apparent 
if the settlements of the Swedes and Dutch had been effected before 1632, 
the king had no right to transfer the territory of other nations, and which 
did not appertain to the crown of England. ‘That such settlements had 
been effected at that early period, seems incontrovertible, and that Lord 
Baltimore was aware of their existence is admitted by Kilty in his Land- 
holder’s Assistant, (p. 165.) as he had been in Virginia shortly before the 
date of his charter. And, indeed, governor Stuyvesant in a manifesto he 
transmitted to Lord Baltimore, respecting the claim of the Dutch to the 
shores of Delaware Bay, asserts their having had a settlement at Cape 
Henlopen as early as before the planting of Virginia, but that it had been 
destroyed by the Indians. 

* Yet it seems very unlikely that the king’s council could have been en- 
tirely ignorant of those settlements, or of Clayborne’s on Kent Island in the 
bay of Chesapeake, and it is probable that the phrase ‘ partly inhabited,’ in 
the preamble to the charter was inserted purposely to embrace any settle- 
ment within its limits. 








“But it was afterwards alleged against the validity of his Lordship’s 
charter, that his majesty was deceived in the representations made to him 
of the country being wholly uncultivated, and that therefore the charter was 
void, at least so far as respected the cultivated parts. ‘The law of England 
holding with courteous deference to royal grantors, that if the king was de- 
ceived in the grant, or granted a greater estate than he had in himself, the 
grant was wholly invalid, (1. Co. 144; Com. Dig. Grant, 8, G. 1. Ves. 
452.) This doctrine always operated beneficially for the Crown, and 
amounted during the terrors of the star chamber, to saying that royal do- 
nors might revoke their charters whenever it suited their policy or conveni- 
ence, ‘This imputation upon the validity of the Lord Baltimore’s patent 
was stated in the bill, (said to have been penned by Mr. Murray, afterwards 
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Lord Mansfield, Bozman’s Maryland) filed in Chancery, in England, by 
the Penns vs. Lord Baltimore, the trial of which is reported in 1. Ves, 
450. The grant however was void, or might be construed to pass all the 
right of the Crown, such as it was, to the settled parts of the country, just | 
as his majesty might be pleased to decree ; and as they were afterwards | 
reduced by the British arms, they might have been considered as inuring 
to the use of the patentee, 





King Charles II, to his brother James, Duke of York, of the Dutch settle- 
ments, called by them the New Netherlands, embracing in part what is now 
the states of New York and New Jersey, at a time when the English gov- 
ernment, and the states generally were at peace, and in violation of Oliver 
Cromwell’s treaty of 1653, which guaranted to the Dutch the full enjoy- | 
| 


| 
| 
“ The grant of Maryland was at least as valid as that made in 1664, by | 
| 
| 


ment of their possessions in America, It is true, that at that time the two | 
governments were not on very good terms, and were growling at each other 
no little, but there was no open rupture to justify the proceeding or add va- | 
lidity to the grant; as war did not break out till several months afterwards, | 
(6 Hume’s Hist. Eng. 233. ] 
“The Duke of York conquered not only the Dutch settlements within | 
the limits of his grant which was bounded westward by the bay and river | 
Delaware, but in the same year commissioned Sir Robert Carr to subdue 
their possessions on the eastern shore of the same bay and river ; and after 
their reduction, which was easily effected, exercised sovereignty over them 
as an appendage to his government of New York, till 1682, when he trans- 
ferred his claim to the western shore and bay of Delaware to Wm. Penn. 
“ Lord Baltimore’s claim to the land lying under the fortieth degree of 
north latitude, agreeably to the language of his charter, was urged with 
equal plausibility, and as little success. He insisted with much apparent 
reasonableness, that the words ‘ which lieth under the fortieth degree of 
north latitude,’ in his charter, meant certainly a northward extension of his | 
boundary beyond the termination of the thirty-ninth, and that he was enti- 
tled by the plain and express words of his patent, to extend his limits to 
the forty-first degree of north latitude, and embrace the whole fortieth | 
degree. But the weakness of his claim to the country north of the | 
fortieth degree, will be manifest, when we reflect that his charter limits his | 
northern boundary expressly to the ‘bay of Delaware,’ and that conse- | 
quently he could not, without going beyond a designated natural monu- | 
ment of his boundaries, extend his northern line beyond the point where the | 
bay terminates, and that the limits of the patent must be construed with | 
reference to the information of the country before the council, when it was | 
granted. ‘That information it would seem consisted entirely of the histori- | 
cal account and chart of that part of the new world, by the celebrated Capt. | 
John Smith, as is alleged in the bill of Chancery already mentioned, and | 
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supported by the testimony taken under the commission issued to America 
| in that cause, as appears by the rough drafts of it taken for the Penns by 
'| Mr. Hamilton, and on file in the office of the secretary of the land office of 
Pennsylvania. James Logan deposed ‘ that Capt. Smith’s History of Vir- 
| ginia was the best, as it was the first book published by any Englishman 
of that country, and that his map of the Chesapeake bay, so called at that 
time, and the parts adjacent, was the inost correct account of the first dis- 
coveries of a new country he had ever seen, and that he neither knew nor 
believed any other account or drafts or maps of that country, were publish- 
ed before 1632,’ the date of Lord Baltimore’s charter; and testimony ofa 
similar import was taken from other witnesses well acquainted with that 
part of the country. As these charts, it appears, fixed the fortieth degree of 
north latitude at the head of the bay of Delaware, and, if the charter was to 
be construed with reference to the intelligence before the council, at the 
time it issued, as was the opinion of the attorney and solicitor generals, Ry- 
der, Yorke, Willes, and Weary, the northern limits should be restricted to 
those natural boundaries, by which they were designated, and not as the 
latter remarks, ‘by an imaginary point of the heavens ;’ although subse- 
quent and more accurate observations might have ascertained that latitude to 
lie much further north than the head of the bay. 

“Lord Baltimore alleged that the fortieth degree of north latitude had 
been ascertained, and part of the line run in 1681, in pursuance of a letter of 
the king ; but the proprietary of Pennsylvania denied that any such line 
had been run, and that if any attempt had been made for that purpose, it 
was done without his knowledge or consent, by Lord Baltimore’s agents, 
(1. Proud, 277.) and in violation of his charter. ‘The claims of Maryland 
were asserted with continued acrimony, violence, and occasional bloodshed, 
and as petinaciously resisted until they were finally terminated, and aban- 
doned in 1760, by the mutual agreement of the parties. 

“ As the Duke of York claimed, by right of conquest, the settlements on 
the western shores of the bay of Delaware, and by his deed of 1682, trans- 
ferred to William Penn, his title to that country, embracing the town of 
New Castle, and twelve miles around it (as a reasonable portion of land at- 
| tached to it,) and as far down as what was then called Cape Ilenlopen; 
an important subject of controversy was the true situation of that cape, 
and the ascertainment of the southern anc western boundaries of the coun- 
try along the bay as transferred by the Duke’s deed. 

“Though Charles Lord Baltimore, as I have heard, was a man of the 
fashionable world, and deeply devoted to its pleasures, yet he was by no 
means inactive in the protection of his interests and in the prosecution of his 
claims. After two personal interviews in America, the proprietaries separ- 
ated without coming to any arrangement and with mutual recriminations and 


dissatisfaction. And they each wrote to the Lords of plantations, excusing 
68 
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themselves and blaming the other. In 1683, Lord Baltimore petitioned the 
King to make Penn no fresh or confirmatory grant, and urged the plausi- 
bility of his own elaims; (1. Proud’s Hist. 293,) and in the same year is- | 
sued a proclamation, offering lands at lower rates than usual within the dis- 

puted territory (Vid. 265, N.) for the purpose of inducing settlers to take 

out their titles under his government. ‘Ile issuing of those proclamations 

he afterwards very uncandidly denied to Penn’s agent, until his memory | 
was refreshed by their production, and then refused to recall them, alleging 
(1. Proud’s Hist. 272.) that they proclaimed only the ancient prices. In | 
the same year he commissioned Col. Talbot to demand of William Penn, || 
all the lands lying south of the forty-first degree of north latitude, (1. Proud. | 
374.) and his agents shortly afier made several attempts, by force, to reduce 

to submission to his authority the planters who lived in the disputed bor- | 
ders under Pennsylvania titles, and kept the country in continual alarm, 

“ At length in 1685, one important step was taken towards the decision | 
of the conflicting claims of Maryland and Pennsylvania, by a decree of | 
King James’ council, which ordered, ‘ that for avoiding further differences, | 
the tract of land lying between the bay of Delaware and the eastern sea, on | 
the one side, and the Chesapeake bay on the other, be divided into equal | 
parts, by a line from the latitude of Cape Henlopen, to the fortieth degree of | 
north latitude, the southern boundary of Pennsylvania by charter, and that 
the one half thereof lying towards the bay of Delaware and the eastern sea, 
be adjudged to belong to his Majesty, and the other halfto Lord Baltimore, 
as comprised in his charter.’ (1. Proud, 293, N.) The power of the King’s 
council to decide upon disputed proprietary boundaries, and to enlarge or | 
restrict their limits is fully recognized in the several opinions of the eminent | 
council already alluded to, unless when the parties had entered into agree- || 
ment to settle their disputes themselves, 

“This decree of King James, which evidently exhibits a partiality to- 
wards the claims of Penn, in decreeing the eastern half of the peninsula to | 
his majesty, with whom Lord Baltimore could not presume, and indeed had | 
declined a dispute, instead of the proprietary himself, by no means removed | 
the difficulties which hung over this tedious, expensive, and vexatious liti- | 
gation. For as we will hereafter see there existed as much uncertainty with | 
respect to the true sitation of Cape Henlopen, and the ascertaininment of the 
middle of the peninsula as any points in contest. 

‘However, after continued altercation, between the proprietaries and | 
their respective settlers, which was interrupted, and perhaps protracted by | 
the death of William Penn, in 1718, and the death of the first Charles Lord | 
Baltimore, who escaped from his worldly troubles in 1714, his grandson, | 
of the same name, and great grandson of Cecilius, the orginal patentee, en- 


tered into articles of agreenient with John Penn, Richard Penn, and Thom- | 
| 


| 








| 
“l 


as Penn, (who had become, by the will of their father, sole proprietaries of | 
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his American possessions) on the 10th May, 1732, which I suppose they 
fancied would settle their respective boundaries to their mutual satisfaction. 





“ By this celebrated agreement, amongst other things, not so important 
to the object of this essay, it was mutually covenanted and agreed, that the 
chart annexed to the agreement, which embraced the country in dispute, 
and the adjacent parts of Maryland, Pennsylvania and Virginia, was a cor- 
rect impression of the charts sent over to the contracting parties, that they 
would regulate their negotiations by it, that a semi-circle should be drawn 
at twelve English statute miles around New Castle, agreeably to the deed of 
the Duke of York to William Penn, in 1682—that an east and west line 
should be drawn, beginning at Cape Henlopen, (which was admitted to be 


| below Cape Cornelius,) and running westward to the exact middle of the 


peninsula, between the two bays of Chesapeake and Delaware, and from the 
end of the line intersecting it in the latitude of Cape Henlopen, a line should 
be run northward, so as to furm a tangent with the periphery of the semi- 
circle at New Castle, drawn with the radius of twelve English statute miles, 
whether such line should take a due north course or not—that after the said 
northwardly line should touch the New Castle semicircle, it should be run 
further northward, until it reached the same latitude as fifteen English sta- 





tute miles due south of the most southern part of the city of Philadelphia— | 


that from the northern point of such line a due west line should be run, at 
least for the present, across the Susquehannah river, and twenty-five miles 
beyond it, and to the western limits of Pennsylvania, when oecasion and 
the improvements of the country should require—that that part of the due 
west line not actually run, though imaginary, should be considered to be 
the true boundary of Maryland and Pennsylvania—that within two 
months seven commissioners should be appointed by each of the contracting 
parties, any three or more of whom should be a quorum, to run and mark 
the said boundaries—that the commissioners should commence their opera- 
tions as early as October and finish in December of the same year, with all 
fairness and dispatch—that the route should be well marked by trees and 
other natural objects, and designated by stone pillars, sculptured with the 
arms of the contracting parties, facing their respective possessions—and that 


in case a quorum of the commissioners of either party failed to attend, that | 
the defaulting party should forfeit to the other the sum of five thousand 
| pounds, 


“ This important document, though drawn with all imaginable skill and 
precision, from heads furnished by the high contracting parties themselves, 
(1. Ves. 451.) and seemingly so free of ambiguity, yet was afterwards the 


| subject of much litigation and cavil, both in England and America, — But as 
| it was finally carried into complete effect in all its parts, it affords informa- 
tion highly interesting. It accounts for the boundaries of what is now the 








state of Delaware, then called the three lower counties of New Castle, \ 
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Kent, and Sussex, and explains why the point which is noticed on the | 





maps, was produced between the semi-circle around New Castle, and | 
the line running through the peninsula and past the place of contact | 


with it, to within fifteen miles south of the latitude of Philadelphia. 

“The developement of the negotiations between Lord Baltimore and | 
the proprietary of Pennsylvania, shows the anxiety and vexation suffer- | 
ed, and the immense expense incurred by both parties in ascertaining | 
the limits of their respective grants. In the agreement of 1732, each | 
party fancied they had made important concessions and sacrifices for 
the sake of peace, That Lord Baltimore really thought so there can be 
little doubt, for he seems by his charter, if it was valid at all, to have 
avery plausible pretension, not only to all the uncultivated lands cover- 
ed by the fortieth degree, but even to the uncultivated shores of the bay of 
Delaware. Taking from him however the settled country in that quarter 
at the date of his grant in 1632, and which reached perhaps up nearly to | 
Philadelphia, and leaving the settlements a reasonable portion of back | 





country, he might well suppose himself entitled fairly to extend his | 
northern limits to the beginning of the forty-first degree of north lati- 
tude, instead of stopping fifteen miles below that city. ‘This would have | 
given him a strip of land now forming a very valuable portion of Pennsyl- 
vania, constituting great part of what is now the counties of Philadelphia, | 
Chester, Lancaster, York, Adams, Franklin, Bedford, Somerset, Fayette, 
and Greene. ‘The Penns evidently were gainers by the agreement, and | 
made no concession of territory. ‘They certainly had the advantage of the 
Maryland proprietaries, in coolness and circumspection, and the disputes, | 
however tedious, expensive, and irksome to them, must have been equal- 
ly soto him, William Penn possessed, during his whole life, the advan- 
tage of Lord Baltimore in his favour at court. He was upon the most in- 
timate footing with King James, so much so, indeed, as to have been cur- | 
rently suspected, as he says himself, of being a Jesuit. He had, as well 
as his father, Admiral Penn, not only rendered important personal services | 
to that Prinee, but inculcated the doctrine of passive obedience, and of ren- 
dering unto Cesar the things that are Cesar’s; a doctrine so sweet and | 
soothing to the royal ears of the house of Stewart. After the revolution, | 
though William Penn was in disgrace at court, in the reign of King Wil- 
liam, on account of his constancy to his unfortunate benefactor, yet Lord | 
Baltimore was no less so, as being a Roman Catholic, and on account of } 
some delay in proclaiming in his province the accession of the Protestant 1 
dynasty, was strongly threatened with deprivation of charter by scire | 
facias. The claims of Penn during James’s reign, were somewhat the | 
cause of the crown; and in King William’s time they were actually so, as | 
iI 
| 





the crown and then resumed the government of Pennsylvania and its terri- | 
tories. And in the reign of Queen Anne, as the British government were 
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| ignorance of the nature of his rights. 
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| 





| his rights to his provinces, for the sum of 12,000 pounds, and had actually 


| 1742, by their agents, showed more a disposition to oppose and protract, 
| than to promote the adjustment of their disputes agreenbly to that instru- 
| ment. Lord Baltimore, it is true, by his council, in the argument of the 


|| the agreement between the parties into operation, by Lord Baltimore and 


| between the commissioners, who u.*t at New Castle, to run the lines as 
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in treaty with the proprietary of Pennsylvania, for the entire purchase of 


paid him 1000 pounds upon the strength of the negotiation, the Lord Bal- 
timore must have felt the pressure of his situation and the obvious advantage 
of his opponents; and despaired of ever seeing his pretensions fully suc- 
cessful. 

** All these untoward circumstances must have influenced the mind of the 
Lords Baltimore during the progress of the transaction, previous to the 
agreement of 1732 ; and induced them to recede from pretensions, which 
they had persisted in with sufficient pertinacity and violence, and which 
were abandoned subsequently with much reluctance, and many captious 
objections, 

“So far in the progress of those important negetiations, the Lords Balti- 
more may not be blameable to a great degree, but the tran~>>tions which 
transpired subsequently, and the many frivolous and capuous objections, 
and unreasonable constructions attempted to be put upon their contract of 


cause in Chancery, in England, which arose out of the agreement, disavow- 
ed their conduct, but at the same time, urged the invalidity of the agree- 
ment, on the ground of impositions on the part of the Penns, and his own 


“Every obstacle seems to have been thrown into the way of carrying 


his agents, who manifested an anxious desire tw evade its provisions. 
“The public records at Harrisburgh furnish: no detai: of what transpired 


agreed upon, through the minutes of their transactions seems to have been 
voluminous, (Provincial Records, Vol. K. p. 354,) and what will be here 
stated of them, is taken from the articles of agreement entered into between 
Frederick, Lord Baltimore, and Thomas and Richar.! Penn, in 1760. 

“ There are great deficiences in the early public records of the provin- 
cial government. When the revolutionary war broke out, they were in 
the hands of their secretary, Joseph Shippen, who, I have been informed, 
when they were peremptorily demanded by the commonwealth, made a ve- 
ry reluctant and mutilated return, embracing only the books of the provin- 
cial records, and excluding all the loose documents of his office. 

“ The commissioners made little or no progress in effecting the object of 
their appointment, and were under the necessity of dispersing without com- 
ing to any definitive arrangements, Lord Baltimore’s commissioners behay- 
ing, as Lord Hardwick afterwards remarked, (1 Ves, 455,) with great chi- 
canery through their whole negotiations. 
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of the agreement. They made further difficulties about the centre of the 
semicircle around the town, (which it seems even in those early days co- 
vered a considerable extent of ground,) and refused to consider the true sit- 
uation of Cape Henlopen to be where the proprietaries themselves had 
fixed it. 


in direct violation of his contract, presented a petition to his Majesty, pray- 


selves in their articles of agreement, the council had no anthority to inter- 
fere, as their jurisdiction was confined to original, unsettled and conflicting 


abandonment of their articles of agreement of 1732, by a judicial tribunal. 


against Lord Baltimore, praying for a decree of specific performance of the 
articles; which from the death of John Penn, ahd the necessity of adding 





court, was not finally pronounced for sixteen years. 
‘In the mean time, the quiet of the provinces continuing to be interrupt- 
ed, and riots and disturbances occurring from the violence of Maryland pre- 


not having been carried into operation was rescinded, and the claintants 


tween the high contracting parties, ‘that all the vacant land not now pos- 
sessed by, or under either of them, on the east side of the Susquehannah 


the latitude of the most southern part of the city of Philadelphia, should be 


that all vacant land not possessed by or under either, on both sides of 





« One of the commissioners of the Penns arriving half an hour or so la- | 
ter than the period designated, the Maryland commissioners at first object- | 
ed to proceeding, alleging that the contract was broken, and the £5000 pen- | 
alty forfeited, and when that point was waived, they insisted that the semi- | 
circle around New Castle should be drawn with a periphery, and not a ra- | 
dius of twelve miles, thus shutting their eyes to the very words and mani- | 
fest intention of what the Lord Chancellor declared to be the plainest part | 


“ And Baltimore, the year following, 1734, (Kilty’s Landholder, p. 171,) | 


ing for a confirmation of his charter, as made to his great grandfather, Ce- | 
cilius, the original patentee ; but I believe it was not acted upon, probably | 
on the ground, that as the boundaries had been settled by the parties them- | 


river down as far as fifteen miles and a quarter south of the latitude of the | 
most southern part of the city of Philadelphia ; and on the west side of | 
Susquehannah, as far south as fourteen miles and three quarters south of | 


subject to the temporary and_ provisional jurisdiction of Pennsylvania, and | 





\| 


chartered grants of colonial territory, and the consideration of his prayer | 
was postponed, to give the parties an opportunity of trying the validity or | 


“In 1735, John, Richard, and Thomas Penn, filed a bill in Chancery | 


other parties, and the unconscionable delay incident to proceedings in that | 


tensions, both parties applied in 1737, to the King’s council, for some or- | 
der which should lessen or allay these ferments, A decree was made, but | 


again appeared personally, and being heard by the council, the considera- | 
tion of the subject was adjourned upon an intimation of the probability of 
an amicable agreement. ‘This was happily effected. It was agreed be- | 


| 


| 
| 
| 
| 
| 
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the Susquehannah, south of the said temporary limits, should be subject to 
the jurisdiction of Maryland, until the boundaries should be finally settled, 
and that the provisionary and temporary limits, as thus established, should 
continue until the boundaries were finally settled, but to be without preju- 
dice to either party. And when this convention was reported to the coun- 
cil, his Majesty was pleased to order, ‘ that the proprietaries of the said 
respective provinces of Maryland and Pennsylvania, do cause the said agree- 
ment to be carried into execution, (Prov. Record, Vol. K. p. 61,).’ The 
order was accordingly promulgated by proclamation in the provinces, and 
commissionrs were the following year appointed to run the ‘temporary 
line :’ Richard Peters and Lawrence Growden on the part of Pennsylvania, 
and Col, Levin Gale and Samuel Chamberlaine on that of Maryland. These 
commissioners commenced their active operations in the spring of 1739, 


_and after proceeding as far as the eastern bank of the Susquehannah, were 


interrupted by the departure of Col. Gale, on acc»unt of death and sickness 
in his family, and the declaration of Mr. Chamberlaine, that he had no au- 
thority to continue operations without the attendance of his colleague. ‘The 
Pennsylvania commissioners deeming their power to proceed confined to a 


|| united operation with those of Maryland, received further instructions to 


proceed alone from governor Thomas. ‘They accordingly did so, and run 
the line westward of the Susquehannah, ‘to the most western of the Kit- 
tochtinny Hills,’ which, now form the western boundary of the county of 
Franklin. ‘There is in the office of the Surveyor General at Harrisburgh, 
a copy of their minutes, and a beautiful manuscript colored map of their 
route. ‘The course run by these commissioners formed the famous ‘ tempo- 
rary line,’ so well known to the lawyers and settlers on the southern boun- 
dary of our commonwealth, and in some measure allayed the turmoil of the 
provinces. 

«The cause in Chancery between the Penns and Lord Baltimore, was 
not decided until 1750. On the hearing, Lord Baltimore’s counsel contend- 
ed, that it could not be carried into effect, on account of its vagueness and 
uncertainty, and that the contract had been abandoned by the neglect of the 
Commissioners of Pennsylvania, to meet at the time appointed, and that the 
£5000 penalty was forfeited. 

“The Lord Chancellor, however, overcame all the objections urged in 
the argument, which occupied five days, and decreed a performance of the 
articles of agreement. He directed that new commissioners should be ap- 
pointed within three months after the decree, who should commence their 
operations in November following, (1 Ves. 453.) He further ordered, that 
the centre of the semicircle should be fixed as near the centre of the town 
of New Castle as may be, that it should be described with a radius of 
twelve English statute miles, ‘so that no part of the town should be further 
than that distance from the periphery, and that Cape Henlopen should be 
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taken to be situated as it was laid down in the chart accompanying the arti- 


cles of agreement.’ 
«« The commissioners were appointed agreeably to the decree, and met at 


New Castle on the 15th of November, 1750. They fixed upon the court | 
house of New Castle as the centre for drawing the semicircle, but the cap- | 


tious chicanery of Lord Baltimore’s commissioners conjured up a new and 
unexpected difficulty by insisting that the radii of the semicircle should be 
measured superficially without allowing for the inequalities of the ground, 
regardless of the absurd consequences resulting from such modes of meas- 
urement in creating inequality in the radii, and the consequent impossibility 


of describing any thing deserving the name of a semicircle. But, as the 
objection was persisted in, the proprietaries of Pennsylvania were again un- | 


der the necessity of a further application to chancery, under the reservations 
in the former decree, and obtained, in 1751, a decision in favor of hori- 


zontal measurement. 


«The commissioners again proceeding in their task, Charles Lord Bal- | 


timore died, but as the peace and happiness of the two provinces depended 


on the settlement of those protracted disputes, they did not on that account | 


suspend their operations. Having run the semicircle agreeably to the Lord 
Chancellor’s decree with a radius of twelve English statute miles by hori- 


zontal admeasurement, end marked it on the ground, they commenced tkeir | 


operations at Cape Henlopen. 
“ Fixing the southern boundary of the three lower counties, (now the 


_ state of Delaware) at Fenwick’s Island, requires explanation, as the chart of 
the proprietaries, accompanying their agreement of 1732, gives to the cape | 


opposite Cape May, at the mouth of the Delaware Bay, the name of Cape 
Cornelius, and the point at Fenwick’s Island, that of Henlopen, and the 





maps of the present day transpose that order. ‘The Swedes on their first ar- || 


ings which the view of a sandy bluff under ordinary circumstances would 


It was formerly called Cape Cornelius, and afterwards by William Penn, 
Cape James.’ Bozman (Hist. Maryland 244.) concludes that the con- 
founding of the appellations arose from the addition of the aspirate, which 
in the Swedish language when prefixed to the word Inlopen, altered the 
sense of it from the interior to the exterior cape. It is probable that the 
Swedes might have called the interior Cape Inlopen, and the exterior Hen- 














not have produced. ‘ This Cape,’ says Proud, (1 Hist. Peun. 111.) is fre- | 
quently confounded with Cape Henlopen, the interior or False Cape at Fen- | 
wick’s Island, being written in the same manner and sometimes Henlopen. | 


lopen, and that when the Dutch encroached upon their neighbors in those | 
| parts they gave the name of Cornelius to the interior cape, leaving the for- | 


——__—— => 


rival in 1672, landed at the interior cape, afterwards Inlopen, and named it | 
Paradise Point from its pleasant appearance ; (Bozman’s History of Mary- | 
land p. 244.) a fatiguing voyage giving, I presume, a liveliness to their feel | 
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| tion with those of Pennsylvania, they finally fixed a stone at 139 perches | 
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mer to its original appellation of Henlopen. For it appears from Hamil- 
ton (MSS. notes of the testimony taken under the commissions issued to 
America in the chancery cause between the proprietaries,) that in early 


_ times ‘the cape on Fenwick’s Island was called Henlopen,’ and that * South 


Cape, twenty miles below the mouth of Delaware Bay, was called Cape 
Henlopen.’ One witness said that ¢ False Cape was formerly called Hen- 
lopen in his father’s time, who was a pilot living fifteen miles below the 
mouth of Delaware Bay,’ and another, that he ‘had seen Dutch and Eng- 


|| lish maps in which there were two capes laid down (published in 1672) to 


the south of the entrance into the Delaware Bay, and that the southern- 
most was called Cape Henlopen, and the most northwardly lying at the 


south side of the entrance was called Cape Cornelius ;’ and Lord Hard- || 
wick in delivering his judgment already alluded to, said (1 Ves. 452.) * that | 
it was clear by the proof that the true situation of Cape Henlopen was as | 


laid down in the place accompanying the agreement, and not where Cape 








Cornelius is (i. e.) as the defendant (Lord Baltimore) contended, which | 


would leave out a great part of what was intended to be included in the | 


grant,’ meaning that of the duke of York to William Penn. 

* How the names of Henlopen and Cornelius became transposed as 
they are on the maps of the present day, | leave to those who are better ac- 
quainted with * modern antiquitities ;’ but that they have changed positions 
since 1732, is not susceptible of contradiction. 

« As the Lord Chancellor had decided that Cape Henlopen should be ta- 
ken to be where Cape Henlopen had been agreed to be nineteen years be- 
fore, the ingenuity of the commissioners of Maryland could devise no fur- 
ther objections in that particular; and proceeding to operations in conjune- 


from the cape at Fenwick’s Island ¢ near four mulberry trees,’ sculptured | 


with the arms of Baltimore on the south, and those of Penn on the north, 


and proceeded to run the line across the peninsula, ‘and ascertain the exact || 
P 


| 


middle’ as a point from whence to run the northwardly line to form a tangent I 


with the semicircle at New Castle. ‘They then run the line between the 


two bays in the latitude of Cape Henlopen, (as agreed upon) until they | 


reached the waters of Slaughter’s creek, (not now laid down in the maps) | 


a distance of sixty miles and two hundred and forty-eight and a half perches, 


when the fruitful inventions of the Maryland commissioners, alleging that | 


as they had reached the waters running into the Chesapeake bay, they had run 
across the peninsula, agreeably to the spirit of the articles of agreement, and 
insisted upon stopping. ‘The line however was continued till they passed 


| through Taylor’s and part of James’s Islands, a distance of sixty-nine miles 
| and two hundred and ninety-eight and a half perches, from bay to bay. 
| But as the commissioners of Lord Baltimore refused to proceed to ascertain | 


the middle of the peninsula, unless their computation was adopted, it became | 


=. icine 
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| Frederick Lord Baltimore, to force him to adopt the line of sixty-nine miles 
and two hundred and ninety-eight and a half perches, as the distance across 


the peninsula, from bay to bay, and ascertain its exact middle, from whence 
the northwardly line should be run so as to form a tangent with the New 
Castle semicircle, and past it to the latitude of fifteen English statute miles 
south of the most southern part of Philadelphia, 

* Whilst this bill was pending, Frederick Lord Baltimore, tired ot the 


| litigation and expense of the disputes, which he did not probably under- 


_ stand, as he was then young, and perhaps finding himself driven from eve. | 


ry possible chance of further cavil, finally entered into articles of agreement 


| with Thomas Penn and Richard Penn, in 1760, which at length effectually | 


| closed their protracted and vexatious altercations. 


‘‘ By this agreement it was covenanted, that the semicircle as already | 


| run should be adopted—that the distance across the peninsula in the latitude 
of Cape Henlopen, should be taken to have been rightly run, at sixty-nine 


miles and two hundred and ninety-eight and a half perches from the stone 


| pillar east of ¢ the mulberry tree, at Fenwick’s Island,’ and marked with the 


arms of the contracting parties, that the middle of such line should be as- 
certained, and a stone pillar should be fixed at that point—that from such 


|| point a northwardly line should be run, whether the same should be due 


| north or not, so as to form a tangent with the semicircle at New Castle, 
| drawn with a radius of twelve English statute horizontal miles, from the court 


house in that place, and past the said point of contract further north till it 
reached the latitude of fifteen miles south of the most southern part of Phila- 
delphia—that the supplemental bill filed should be confessed, that all claim 
should be released to the territory, within those limits then to be ascertain- 
ed, and that the Penns should appoint commissioners to run the lines as yet 
unfinished. 

“ These articles of agreement of 1760, between ‘Thomas Penn, Richard 


| Penn, and Frederick Lord Baltimore, are well known to our courts of jus- 


tice, and have been admitted in evidence without proof, as a state paper, with 


necessary for the Penns to file a supplemental bill in Chancery, against | 


which they are presumed to be conversant. ‘They were enrolled in Chan- | 


cery in England, in pursuance of a decree of that court, found amongst the | 


papers some years ago of Dr. Ross, (1. Binn. 390.) who had some con- | 


nexions with the Penns as their agent. They are not to be found amongst | 


the public documents of the commonwealth, but there was a copy of them 


taken by the secretary of that office, from the original, brought there by | 
Samuel Riddle, Esq., who was a connexion of Dr. Ross’s family, under an | 
express written stipulation, that they should be re-delivered to him after | 


they were copied, as private property. Itis to be lamented, that the ori- 
ginal was not filed, for though it has been admitted in our courts as evidence 


| in cases of disputes, under conflicting Maryland and Pennsylvania land titles, 
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yet if they should unfortunately be lost, the courts, I presume, would not 


admit the copy which was taken ina large unwieldly book, and much less 


the copy of acopy, unless an act of Assembly should be passed giving such 
copy, or copy of the copy, the character of legal evidence. 


“ Jeremiah Dixon and Charles Mason were appointed to run the unfinish. | 
ed lines in 1767, and extended to the western line between the two provin- | 


ces, to the distance of two hundred and thirty, miles, and marked for one hun- 
dred and thirty miles by stone pillars, thus putting a final termination to dis- 
puted territory between Maryland and Pennsylvania. ‘This line was after- 


| porary line,’ run in 1739, as already related. I have never been able to 











public records of the commonwealth of Pennsy|vania. 
“These disputes and negotiations of the proprietaries of Maryland and 


| Pennsylvania, are curious and interesting, as a portion of the early history of 
| the state, and necessary and important to a proper knowledge of the land titles 


within the disputed territory, the covenants respecting which, in the fa- 
mous agreements of 1732 and 1760, it is foreign to this sketch to exhibit or 
explain. The whole history of these transactions, shows conclusively, the 
fairness and candor, the moderation and firmness of William Penn, the il- 
lustrious and irreproachable founder of Pennsylvania, and the justice of the 


| wards designated ‘ Mason and Dixon’s line,’ to distinguish it from ‘the tem- | 


see a chart or minutes of these latter surveys, as they are not amongst the || 


claims of his posterity, and rescues his name from the imputation of in- | 


|| justice.” 


NOTE A. 


It seems that our friend has taken a different view of the clause of the 


| charter which fixed ‘+ the beginning of the fortieth degree of latitude’’ as 


the southern boundary of Pennsylvania, from what we had taken in our 


| lecture. He scouts the claim to go south to the line of thirty-nine degrees 
as preposterous, and declares that it involves a “ manifest absurdity.” We | 


thought differently ; we considered the words of the charter sufficient to give 


| the title, had not the previous grant to Lord Baltimore intervened. The 


words of the grant as the southern boundary are as follows: **On the south 
by a circle to be drawn at twelve miles distance from New Castle, north- 
ward and westward, unto the beginning of the fortieth degree of north 
latitude.” 

There was, however, a material difference between the two questions, In 
the controversy treated of in the memoir, there was a prior grantee to Penn, 
claiming a right to territory, at least as far north as the latitude of the head 
of the Delaware bay. But in the dispute with Virginia there was no prior 
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grant to an adverse claimant. She was a proprietary government, and the 
crown could enlarge, contract or vary her boundary at its pleasure. If | 
then the charter to Peun even encroached upon the bounds of Virginia, it | 
was the voluntary act of the King granting to one of his subjects a portion 
of his royal domain. ‘There would have been no more injustice to any hu- 
man being in granting to Wm. Penn the territory now forming the counties 
of Monongalia, Preston and Marion, than there was in bestowing Chester 
or Lancaster. ‘I'he crown had the same power and right to grant the wes- . 
tern territory of Virginia, that it exercised in granting Pennsylvania. If, | 


| then, the words of the charter to Penn, could be construed fairly to extend 








_ beginning of the fortieth degree’”’-—that is the line of the thirty-ninth degree. 


| a question arises, the construction shall be most favorable to the grantor. | 


|| to the line of thirty-nine degrees, there eould be no valid objection urged 


against it. 
It is true that there appears to be some deficiency in the words of the 


| charter. ‘The line drawn * northward and westward” could not reach 


“the beginning of the fortieth degree of latitude.” But those words 
could not be used without meaning. ‘That line was certainly intended as 


the southern boundary of Pennsylvania, and although Lord Baltimore’s 


prior grant prevailed through the whole length of Maryland, yet beyond 
that there could be no southern boundary, except the beginning of the for- 


| ieth degree—that is, the end of the thirty-ninth. John Penn, in a letier 


written in reply to queries propounded to him by the Earl of Dartmouth, | 


| in 1773, states that the minutes of the council show that Pennsylvania was 


to be three degrees wide and five long. ‘The northern boundary is “ the 
beginning of the forty-third degree,” that is at the line of the forty-second | 
degree, according to the charter, and there it was fixed with entire unani- | 
mity by Pennsylvania and New York. ‘To give the former state her three | 
degrees, her southern boundary should in the words of her charter be “ the 


‘There may be some omission in the charter. But that instrument itself 
provides for such a case. As a general rule in grants by the King, where 


But Penn’s charter expressly provides that if any doubt or question of con- 
struction arises, that interpretation shall be adopted, which is most favora- 
ble or advantageous to the grantee. 

The construction most favorable to Penn, is that which gives to the words 
“the beginning of the fortieth degree” their true and real meaning, and it 
would seem to us to be a forced construction to disregard that expression or | 
treat it as a nullity. Besides if those words are rejected, the charter would | 
fix no southern boundary to Pennsylvania, west of Maryland. !) 
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In July, 1773, the Earl of Dartmouth proposed a number of questions to 
the Governors of the different provinces, to which John Penn, Governor of | 
Pennsylvania made very full replies in January, 1775. From these ques- 
tions and replies we make the following extracts, which will be interesting, 
in connection with what we have published, in relation to our southern 
boundary. 

“1, What is the situation of the province under your government; the 

| nature of the country, soil, and climate ; the latitude and longitudes of the 
most considerable places in it; have those latitudes and longitudes been 
settled by good observations or only common computations; and from | 
whence are the longitudes computed ? 1 


| 
| 
| 
TO QUESTIONS PROPOSED BY THE EARL OF DARMOUTH. | 
| 
| 
| 
| 
| 


| 








“ Answer. ‘The province of Pennsylvania is situated on the river Dela- | 

ware, in North America, lying (agreeable to the Royal charter) from the be- 

| ginning of the 40th to the beginning of the 43d degree of latitude ; and in 
longitude computed west, from Greenwich, from 75 to 80 degrees. ‘The | 
'| nature of the country is various, being in many places much broken with 
hills, mountains, and barrens, but this is compensated by a proportionable 
| number of fertile vallies and plains, watered by the noble rivers the Dela- 
| ware, the Susquehannah, part of the Allegheny or Ohio, and the numerous 
|| branches, streams, and springs that empty themselves into these three great 
| rivers. ‘The soil, where good, (which is a large proportion of the whole) 
is well adapted to the raising wheat and other sorts of grain raised in Eng- 
land, besides some others, such as Indian corn, &c., suitable to our more 
southern latitude. ‘The climate is salubrious, differing little from European 
climates in the same latitude, excepting in this, that the winter colds are 
something more intense from the vast extent of country to the northwest- 
ward; but the purity of the air during the cold season, which seldom lasts 
above two months, compensates for its keenness. ‘The city of Philadel- 
phia, situated near the conflux of Delaware and one of its chief branches, 
the Schuykill, is the most considerable town in the province, or, indeed, in 
North America. ‘The State House of this city lies in north latitude 39° 
56’ 53”; its longitude, from the royal observatory, at Greenwich, computed 
west 75° 8’ 45”; or, in time, 5 hours and 35 seconds. ‘This latitude and 


| 
| 


























550 THE OLDEN TIME, 


longitude were both fixed by accurate astronomical observations, at the 


transit of Venus, 1769. Some of the county towns are considerable pla- | 


ces, as Lancaster and York, the chief towns of the counties that go bv their 
names: Reading, the chief town of Berks; and Carlisle, the chief town of 


Cumberland. But their latitudes and longitudes are not yet fixed by any | 


accurate observations. 


“ Easton, the chief town of Northampton county, situated at the conflux | 


of the main branch of the Delaware, and the Lehigh branch, lies in latitude 
40° 43’ 10”, and about the same longitude as Philadelphia. 





“ The conflux of the Popauchton and Mohock branches of the Delaware, | 


lies in Jatitude 41° 56’ 30”. And about eight miles higher than this, on 
the Mohock branch, is fixed, by accurate astronomical observations, the be- 
ginning of the 43d degree of latitude, through which the boundary line of 


New York and Pennsylvania passes. 
“Sunbury, the county town of Northumberland, situated at the conflux of 


the East and West, branches of the Susquehannah, lies in latitude 40° 48’ 7”, || 
“ Wyoming, on the East branch of the Susquehannah, (where some in- | 


truders, from Connecticut, have forcibly seated themselves, under pretence 
of extending their colony to the South Sea,) is situated in latitude 41 de- 
grees 14’ 17”. 


“Fort Pitt, at the conflux of the Ohio and Monongehela rivers, lies in | 


latitude 40° 26’ 22”; and its longitude, west from Greenwich, 79° 59’ 0”. 
This has been accurately ascertained, and leaves Fort Pitt undoubtedly 


|| about six miles within our western boundary, as that part of the Delaware 








| which lies in the latitude of Fort Pitt, is three miles forty-seven chains 


| east of Philadelphia. 


“ The Light-House, on Cape Henlopen, at the entrance of Delaware bay, 
is situated in latitude 38° 47’ 8”; its longitude, west from Greenwich, 
75° 5’ 18”. 


“2, What are the reputed boundaries ; and are any parts thereof dis- | 


puted; what parts, and by whom ? 

“ Answer. ‘The boundaries of Pennsylvania, as described in the Royal 
charter, by King Charles the Second, to William Penn, the founder of the 
province, are as follows: * All that tract or part of land in America, with 
the Islands therein contained, as the same is bounded on the east by Dela- 
ware river, from twelve miles distance northward of New Castle town, un- 
to the three and fortieth degree of north latitude, if the said river doth ex- 
tend so far northward; but if the said river shall not extend so far north- 
ward, then by the said river so far as it doth extend, and from the head of 


the said river the eastern bounds are to be determined by a meridian line | 


to be drawn from the head of the said river unto the forty-third degree. | 


The said land to extend, westward, five degrees in longitude, to be compu- | 
ted from the said eastern bounds ; and the said lands to be bounded on the | 


|| 
| 
i] 








| 


1} 
| 
| 


4 





| ae : 

|| north by the beginning of the three and fortieth degree of northern latitude, 
_ and on the south by a circle drawn at twelve miles distance from New Cas- 
tle northward and westward unto the beginning of the fortieth degree of | 


| and Pennsylvania concerning the boundaries and extent of their provinces, 


_ when they entered into articles of agreement for the settlement and estab- 


|| should be drawn from the tangent point of the twelve miles circle of New 


| nia, which, however, are considerably short of the intention of the original 
_ grant, which appears by the minutes of council at the time of the grant, 


| the province of Pennsylvania. No other part of Pennsylvania is disputed, 


ANSWERS OF JOHN PENN. 








_ northern latitude, and then by a straight line westward to the limits of || 


longitude above mentioned.’ 
«There was a serious contention between the proprietaries of Maryland 


from the time of the original grant of Pennsylvania, till the year 1732, 
lishment of their boundaries, by which it was agreed that a due north line 


Castle, so far only until it should come unto the same latitude as fifteen 
English statute miles due south of the most southern part of the city of 
Philadelphia, and that a due east and west line should be run in manner 
following : ‘lo begin at the northern point or end of the said due south and 
north line, and should be run thence due west across the Susquehannah 
river to the utmost extent of the province of Pennsylvania, which said east 
and west line was to be the lines of division between Maryland and Penn- 
sylvania. And these lines are established as the boundaries between them 
by a decree in chancery, in England, after a long, tedious, and expensive 





suit, instituted in that court by the proprietaries of Pennsylvania against the 
proprietary of Maryland, for a specific performance of those articles. In 
the year 1760 another agreement was made between the proprietaries of 
these two provinces, reciting and ratifying the agreement of 1732, and the 
decree aforesaid, and this latter agreemeit was also established by a decree 
in chancery. ‘These lines have been run and marked by commissioners on 
both sides, in consequence of the several agreements and decrees, and at the 








joint petition of the proprietaries of each province, the agreements and de- 


erees, and the execution of them, were ratified by his Majesty, in council, 
on the 11th day of January, 1769, so that those divisional lines thus es- 
tablished, and the charter bounds of Pennsylvania, so far as the province 
of Maryland does not interfere, according to the agreements and decrees 


aforesaid, may be said, at this day, to be the reputed bounds of Pennsylva- 


and from the expressions of the grant itself, to have been an extent of three 
degrees of latitude and five of longitude, from which the province of Mary- 
land takes off about fifty miles in latitude, in the full extent of Maryland, 
from east to west. A claim has lately been made by the colony of Connec- 
ticut to a part of Pennsylvania, which they have not ascertained with any 
degree of precision, but allege they have a right to at least the whole forty- 
second degree of north latitude, in breadth, to extend the whole longitude of 
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that I know of, except that Lord Dunmore, as governor of Virginia, hath 
| lately taken possession of Pittsburgh, and claims the country as far east- 
| ward as the Laurel hill, which, in many places, is at least fifty miles with- 
in the charter bounds of Pennsylvania. 
“3. What is the size and extent of the province ; the number of acres 
| supposed to be contained therein; what part thereof is cultivated and im- 
proved, and under what titles do the inhabitants hold their possession ? 

“ Answer. ‘The extent of the province is mentioned in the answer to 
the first question, viz: ‘Three degrees of latitude by five of longitude, as it 
should be by the charter, which contains fifty-four thousand nine hundred 
and twelve square miles, or thirty-five millions one hundred and forty-three 
thousand six hundred and eighty acres. But the prior grant to Lord Balti- 
more having been determined to interfere with the grant to Mr. Penn, the 





been settled in chancery at fifteen miles south of Philadelphia, viz : in Jati- 
tude 39° 43’ 42”. By this settlement Pennsylvania loses eleven thousand 


tern extremity of the province in the aforesaid latitude of 39° 43’ 42”, one- 
fourth of the whole royal grant to Pennsylvania would be lost. But as 
Pennsylvania reaches about fifty-one miles west of Maryland, it is presumed 
| that there at least the province should run south to the fortieth degree, and 
| then west to the end of five degree from Delaware, after which the afore- 
| said quantity of seven millions fifty thousand two hundred and forty acres 
| will still be deficient of what it was the gracious intention of government 
|| to grant to William Penn, and it may be submitted to his Majesty’s good- 
|| ness, whether this deficiency ought not to be made good somewhere. It is 
| not easy to ascertain what proportion of the province is cultivated, but, on 





same age in North America, the country being, in general, very fully set- 


southern boundary of Pennsylvania, so far west as Maryland extends, has | 


sixteen square miles, or seven millions fifty thousand two hundred and for- | 
ty acres, being something more than one-fifth of the whole grant; indeed, | 
if the southern boundary was to be continued quite through to the wes- | 





! the whole, it is a much larger proportion than in any other colony of the | 


tled as far as the quality of the lands and purchase from the Indians will | 


| permit. ‘The lands are held by the inhabitants under patents from the pro- 
prietaries, and yearly quit rents of various denominations, the highest one 


tents, under small acknowledgments in corn or wheat, &e.” 





penny per acre; a great part only a half penny, and many of the old pa- , 
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| 
CONTROVERSY BETWEEN PENNSYLVANIA AND VIRGINIA. 


We have received from a very intelligent friend in Virginia, a letter con- || 
taining some comments on the lecture on this controversy which we pub- 1 
lished in our tenth number. As we desire that the whole truth should ap- |, 
pear, we very cheerfully give the letter a place in our work, reserving on- 
ly the right ofresponse. We publish it the more willingly, because it very || 
naturally leads to the introduction, into the Olden Time, of a history of | 
the manner in which the claims to the north western territory were relin- 
quished to Congress. This history comes very properly within the scope of 
our undertaking, though in publishing it now we rather anticipate its regu- | 


lar order of publication. We wish, however, in this volume, to close what | 





we have to say upon the subject of titles to the country on and near the 
head of the Ohio. ‘The letter follows: 


“ Peel’d Tree, November 15, 1846. 


| 

| 

| 
“ Dear Sir—I observe in your lecture, published in the last Olden Time, 
a remark, which among Virginians, will be deemed at least an inaccuracy. 
Speaking of the grant to Lord Baltimore, you observe ‘Yet against this 
grant neither the (Virginia) company nor the colonial legislature made any | 
opposition. This, you say, is only material as showing the submission of 
those interested, and as proving that the decision on the quo warranto was 
acquiesced in as legal.’ As to the quo warranto, the colonists of Virginia || 
only looked upon that measure as a transfer of the rights of the London | 
company into the hands of the King, without increase or diminution, whilst 
the rights of the colony remained as they were, (see Mr. Jefferson’s notes 
on Virginia, page 153,) and the grant of the territory of Maryland to Lord 
Baltimore was most earnestly (considering their weak condition) opposed 
by the colonists. Burke, in his history of Virginia, (2d vol. page 39,) has 
this paragraph: ‘ Against this grant a petition was drafted to the King in 
the name of the planters* of Virginias The members of the council ac- 
knowledged the justice of their claim ; but felt themselves incompetent to 
afford the remedy, and with a casuistry in perfect consonance with the 
spirit of the courtiers of those times, they decided that Lord Baltimore 




















* See note A, by the editor. 
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should retain his patent, and the petitioners their remedy at law.’ Ane if 
Virginia did not enter into a litigation with Lord Baltimore, backed as he 
was by the power of that arbitrary king, we can easily conjecture the rea- 
sons that deterred them. 


“ Your lecture details a mass of facts that are germain to a question now | 
depending in one of the courts of Virginia. You have, no doubt, under- | 
stood something of the case, involving the abduction of some slaves, from | 


the neighborhood of Parkersburgh, by citizens of Ohio. In the argument of 





this case, before the general court of Virginia, the Counsel representing the | 
state of Ohio, contended that the territorial domain of the state of Virginia | 
never extended farther west than the summit of the Allegheny range of 

mountains—that the territory lying upon the western waters originally be- | 


longed to France. and by the treaty of Paris, in 1762, passed to the crown 
of England, and by the definite treaty of peace between England and the 


United States passed to the United States; consequently, if this argument | 


is sound, Virginia and Pennsylvania now hold their territory on the wes- 


tern waters by intrusion upon the domain of the Federal Government.* I | 
had designed to reply to this argument, but have concluded that it was not | 


worth ‘the candle.’ it is true that when the charter was granted to the 
London company, by which the boundaries of the territory of the colony of 
Virginia were made to extend from the sea board at the mouth of the Ches- 


apeake to the Pacific ocean, (embracing ‘ all of Oregon,’) the Mississippi || 


river had not then been discovered, but was subsequently discovered and 


occupied by the French. ‘The French contended that according to the law | 


of nations, they were entitled, by reason of their first discovery and settle- 
ment of the Mississippi, to all the territory drained by that river and its 


tributaries, and proceeded to take possession of the country upon the Ohio | 


river. Great Britain contended that her settlements on the sea board gave 
to her the right to extend back, indefinitely, and both nations prepared to 


settle the question by the wltimo ratio regum, and in this war Virginia tool: f 


| 
| 


the initiative. She sent an expedition under Major Washington to dislodge ! 
the French at Fort Duquesne, and a declaration of war immediately fol- | 


lows—a war that terminated so gloriously for Great Britain and her colo- 
nies, and so disastrously for France. The treaty of 1762, by which France 
relinquished her claims to the territory on the western waters, enured to the 
benefit of the colonies, so far as the territory was embraced within their 


respective charters. ‘The colonics of Virginia and Pennsylvania so under- | 


stood it, and they proceeded to extend their settlements on the western 
waters, and out of which arose the conflict about the right to Pittsburgh, 
a conflict with which the British government was well apprised, as is 





* See note B. 
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NOTS A. 


BY THE EDITOR OF THE OLDEN TIME. 


It will be perceived that the correctness of our statement that “ neither 
| the company nor the colonial legislature made any opposition,” is not im- 
| peached or even questioned. But it is said that “ the planters of Virginia’’ 
_ sent a petition to the King on the subject. We have not Burke’s History, 
| but entertain no doubt that he is correctly quoted by our Virginia friend. 
| We think, however, that the extract contains in itself evidence that Burke 
was not an unprejudiced writer. ‘Io our mind, no more just and proper 
| course could be pursued, than referring the petitioners to their remedy at 
law. Chief Justice Marshall, himself a Virginian relates the matter with- 
out any such comment about “ casuistry”’ as Burke ventures to make. ‘The 
| following is his account of it. ‘ Against this grant to Lord Baltimore, the 
| planters of Virginia presented a petition which was heard before the privy 
| council in July (1633) when it was decided, that that noble man should re- 
| tain his patent and the petitioners their remedy at law. ‘To this remedy 
| they never thought proper to resort.” 
| 


In “a historical sketch of the formation of the confederacy, particularly 
| with reference to provincial limits, &c.,’’ by Joseph Blunt, we find the fol- 
| lowing: “ It is true that a petition was sent in, upon the grant to Baltimore, 
| to represent, that the granting away of some of their chief places would dis- 
| hearten the planters ; some difficulty also occurred between the planiers in 
| Maryland and some Virginians, as to Kent Island, which was denied to be 
_ within the limits of Baltimore’s patent; but the right of the crown to grant 
the same was not denied.” 

For this statement Mr. Blunt cited Hazard’s State Papers, a work which 


we have not in our possession. 


| 
| 
NOTE B. 

| The question as to whether France or Great Britain had the better title 
_ to the country along the Ohio is one of some difficulty. This difficulty 
| seems to have been felt in Virginia, at least as early as 1774, and even to- 


| wards the close of our revolution, some of the wisest men in that state ap- | 





* See note C, 


shown by the facts related in your lecture. ‘This conflict of jurisdiction be- | 
tween the two colonies could never have arisen if neither had a right to 
claim the territory upou the western waters.’’* 
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peared to be conscious that there was some defect in their title to the terri- 
tory claimed, even east of the Ohio. Lord Dunmore, the Royal Governor 


of Virginia, in his correspondence with Messrs. ‘Tilghman and Allen, as | 


| published in the last number of the Olden Time, intimated that it was a 


| question whether the western Jands embraced in the grant to Pean, were, at 
| that time, within the limits of his Majesty’s domain, and that no legal title 
| to any of that territory could be set up, except under a grant subsequent to | 
| the conquest of the country and its cession by the treaty of 1763. And | 
| even at a later date, so late even as 1781, the legislature of Virginia requir- 


ed, as one condition to her cession of the territory west of the Ohio, that 
| Congress should guarantee to her all the “territory south east of the Ohio 
| between Pennsylvania, Maryland and North Carolina to the Atlantic.” 
Congress declined giving the guaranty, and the cession was subsequently 


_ guaranty for the territory embraced within her bounds. 


| until the revolution. Itis a principle of law that if a man grants land to 
which he has no title, and afterwards acquires one, the after acquired title 


| the better title to the country around us. But as to Virginia, the charter was 


| grants were afterwards made of territory within her chartered limits, the 
right of the King to make one of these grants at least was not denied, and 
there were no known heirs of the grantee claiming the territory, who could 


NOTE C. 


If the principle of common law and common honesty between private 
persons referred to in the foregoing note, applied to Royal grants, and we 
see no reason why it should not, then the heirs of Penn enjoyed a good 
title to all the lands within the chartered limits immediately after the treaty 
of 1763, even though France had the better title to this country. As to 
Virginia, if she really succeeded to the whole north western territory, em- 
bracing all the territory alleged to be embraced within the charter of 1609, 


sustained fully Mr. Polk’s claim to 54° 40’, and yet we have no recollec- 
tion that it was ever cited during the Oregon negotiation. 

















made without it. No person in Pennsylvania ever thought of asking a | 
There is one difference between the cases of Virginia and Pennsylvania. | 


The charter granted to William Penn remained unrevoked, and his heirs | 
continued to be the proprietaries of the territory between her boundaries | 


then her cession transferred her title to the United States, and would have | 


shall inure to the benefit of the grantee. If this principle be applied to the — 
| grant to Penn, his title would be good whether Great Britain or France had | 


| set aside more than one hundred and fifty years before our revolution; | 








benefit by the conquest of this country, and its cession by the treaty of 1763. | 
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HISTORY OF THE CESSIONS, BY TILE DIFFERENT STATES, 
OF THEIR CLAIMS TO THE NORTH WESTERN TERRITORY. 
The following account of this interesting matter, upon which there is very 


great misapprehension, is taken from a very able article styled ** A Hlisto- 
rical Sketch of the Formation of the Confederacy, particularly with refer- 


|| ence to the provincial limits under the jurisdiction of the general govern- 


ment over the Indian tribes and the public territory. By Joseph Blunt.” 
«In the last chapter, the titles of the several provinces to their boundaries 
were set fourth in detail, and the different principles applicable to their va- 
rious claims discussed. ‘These claims to territory were not all set up at 
the commencement of the contest; but were insisted upon, afterwards, when 


the nature of our government became more fully developed. In instituting | 


the state governments, no mention was made of the extent of the several 
states ; but they were referred to as they had previously existed when pro- 
vinces. What their precise boundaries were, has been shown to have been 
very uncertain. The constitutions, therefore, which were then framed, 


'| were regulations for the conduct of the governors, rather than claims of ter- 





ritory—political instruments, and not descriptions of boundaries, ‘T'wo 
states, however, departed from this rule, and thereby gave a rise to a ques- 
tion, which retarded the adoption of the articles of confederacy for nearly 
four years ; and, indeed, endangered the existence of the republic. 

** Virginia, in her constitution, inserted the following provision : 

«The territories, contained within the charters, erecting the colonies 
of Maryland, Pennsylvania, North and South Carolina, are hereby ceded, 
released, and forever confirmed to the people of these colonies respectively, 
with all the rights of property, jurisdiction, and government, and all other 
rights whatsoever, whicl. might, at any time heretofore, have been claimed 
by Virginia, except the free navigation and use of the rivers Potomaque and 
Pokomoke, with the property of the Virginia shores and strands, bordering 
on either of the said rivers, and all improvements which have been, or shall 
be made thereon. ‘The western and northern extent of Virginia shall, in 
all other respects, stand as fixed by the charters of king James I. in the 
year one thousand six hundred and nine, and by the public treaty of peace, 
between the courts of Britain and France, in the year one thousand seven 
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bundeod and sixty-three ; walens, by act of this legislature, one or more go- | 


vernmeuts be established westward of the Allegheny mountains. And no 
purchases of lands shall be made of the Indian natives, but on behalf of the 


| public, by authority of the general assembly.’ 


“This was a vague assertion of title, and, in that moment of difficulty 
and distress, was not commented upon, possibly because it was supposed 
to be rather against Great Britain, than against the confederacy. 

“Shortly after, North Carolina followed this example, and without no- 
ticing the formal cession made in the constitution of Virginia, of the territory 
within the Carolina grant, set forth her claim in the following manner : 


«¢ All the territory, seas, waters and harbors, with their appurtenances, 
lying between the line above described, and the southern line of the state of | 


Virginia, which begins on the sea shore, in thirty-six degrees thirty minutes 


_ north latitude, and from thence runs west, agreeable to the charter of King 
| Charles, to the late proprietors of Carolina, are the right and property of | 
| the people of this state, to be held by them in sovereignty: any partial 


line without the consent of the legislature of this state, at any time thereaf- 


ter directed or laid out, in any wise notwithstanding : provided always, that | 


this declaration of right shall not prejudice any nation or nations of Indians, 


from enjoying such hunting grounds as may have been, or hereafter shall be | 


secured to them, by any former,or future legislature of this state:—And 
provided, also, that it shall not be construed so as to prevent the establish- 
ment of one or more governments westward of this state, by consent of the 


| legislature.’ 


«The other states, whose boundaries were indefinite, viz : Massachu- 


| setts, New York, South Carolina and Georgia, inserted no description of 
| their limits in their constitutions. In these assertions of territorial rights 
originated the difficulties, which so long prevented the ratification of the | 


old federal government. 


« The wise men who framed the articles of confederation, convineed of 


the diffieulty of then making any satisfactory arrangement, between the | 


confederacy and the several states, as the dividing lines between their res- 
pective territories, concluded to postpone the business to a more convenient 
season, and to leave all parties in possession of their rights. ‘This resolu- 


tion was adopted upon the most deliberate conviction that no amicable ad- | 
justment could then be made; and after repeated attempts to devise some | 


provision relating thereto, which would be acceptable to all. It was pro- 
posed in the original draft of the articles, that Congress should have the 
power to limit and ascertain the boundaries of those colonies, which claim- 
ed to the south sea, to erect the territory into new states. This clause was 
struck out in the committee of the whole, and though several other efforts 
were made to settle the boundaries of those states, or fix upon some mode 
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by which they might be defined, they all proved abortive,* and the articles 
were framed without any provision upon the subject. 


« This omission was intentional ; and upon mature consideration, it be- 
ing fully understood that the rights of neither party were affected by it, 
another attempt was afterwards made by the delegates of Maryland, in pur- 
suance of instructions from their constituents, to appoint commissioners to 
determine this dispute. Upon the final trial, the vote stood as follows, 
June 23, 1778 : 

‘«* Aye—Rhode Island, New Jersey, Pennsylvania, Delaware, Maryland, 


«« No—New Ilampshire, Massachusetts, Connecticut, Virginia, South 
Carolina, Georgia. 

«s New York, divided.t 

«This equal division upon so important a question, produced a convie- 
tion that an amicable adjustment of these claims must be left to another 
generation. 

“ Notwithstanding this willingness to postpone the settlement of these 
difficulties to a more favorable moment, no disposition was manifested to 
yield the rights of the confederacy to any of its members. 


“In 1779, the government of Virginia, disregarding this determination 
of the national legislature, but acting in the spirit of the above extract from 
her constitution, opened an office for the sale of these unappropriated 
lands. The subject was immediately brought before Congress, and the fol- 
lowing resolution was introduced, and adopted by all ‘ic states then pre- 
sent except Virginia and North Carolina; in the negative, New York 
divided.{ ‘* Whereas the appropriation of vacant lands by the several states, 
during the continuance of the war, will, in the opinion of Congress, be at- 
tended with great mischiefs ; therefore, 


«++ Resolved, That if it be earnestly recommended to the state of Virginia, 
to reconsider their late act of assembly, for opening their land office; and 
that it be recommended to the said state, and all other states similarly cir. 
cumstanced, to forbear settling or issuing warrants for unappropriated lands, 
or granting the same during the continuance of the present war.’ 


‘¢ Congress did not confine itself merely to remonstrance ; but ordered 
Col. Broadhead, to be stationed in the western country with a competent 
force to prevent intrusions upon that territory. In the execution of these 
orders, that officer, in the month of October, 1779, being informed that cer- 
tain inhabitants of Virginia had crossed the Ohio, and made improvements 
on the Indian lands, from the river Muskingum to fort McIntosh, and thirty 
miles up the Ohio, ordered them to be apprehended as trespassers and des- 





* Ist Secret Journal, 312. t Ib. 353. ¢ 3d Journal, Old Congress, 385. 
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troyed their huts.* Information of this was immediately given to the gov- 
ernor of Virginia, and the next year, April 18th, Congress resolved, that 
Colonel Broadhead should be supported in any act or order which the na- 
ture of his service had made, or should make necessary.t ‘This assertion 
of the title on the part of Virginia had now attracted the attention of some 
of the other states, and they insisted on an express stipulation in the articles 
of confederation, by which they might be effectually secured from these 
unreasonable claims. 

*‘Rhode Island, New Jersey, Delaware, and Maryland, in particular, 
protested against her claims to the western territory, and proposed amend- 
ments similar to those offered previously in Congress. ‘The amendments 
were disposed of in the same manner as the former, and the three first | 
states, induced by the pressure of the war, acceded to the confederacy ; but 
Maryland still refused, and, in May 21, 1779, her delegates presented to 
Congress instructions from her legislature refuting the extravagant preten- 
sions of Virginia, and directing them not to sign the articles of confedera- 
tion, until they were relinquished. (Vide Appendix D.) | 

« Maryland having apparently adopted this resolution with a determina- | 
tion not to recede from it, Virginia authorized her delegates to ratify the 
articles, although some of the states should refuse to join the confederacy ; 
and Connecticut followed the example. In this manner the Union was | 
brought to the brink of destruction—divided into two parts, by the deter- 
mination of the most central state not to accede to the articles of confedera- 
tion, so long as Virginia adhered to this claim; and Virginia pertinaciously 
insisting upon what she regarded as her right: whilst the enemies of the 
country were exulting in the disorganization and distraction prevailing in 
the states, and fondly expecting that the confederacy was on the point of | 
dissolution. 

‘* At this critical moment, the state of New York led the way to the re- | 
moval of those difficulties, which prevented the ratification of the articles of | 
confederation, by passing an act authorizing her delegates to limit and re- 
strict the boundaries of the western part of the state, in such manner as 
they should think proper. ‘To this step the people of that state were 
prompted, solely by a desire ‘ to manifest their regard for their sister states, | 
promote the geneial interest and security, and, more especially, to acceler- 
ate the federal alliance, removing, as far as it depends upon them, the sole 
impediment to its final accomplishment.’ The extent and value of this ces- 
sion thus freely proffered to Congress, will appear by a report of a com- | 
mittee, May 1st, 1782, to whom the claims of Virginia were referred. 

“Virginia, on her part, shortly after the instructions from the Maryland | 
assembly were entered upon the journal of Congress, presented a remon- 


| 
| 
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stranee af her snambly in behalf of her title, hich was a setenend, together 
| with those instructions and the act of New York, to a committee of con- 
gress, which made the following report to that body, Sept. 6th, 1780: 


«That having duly considered the several matters to them submitted, 
_ they conceive it unnecessary to examine into the merits or policy of the 
instructions or declaration of the general assembly of Maryland, or of the 
remonstrances of the general assembly of Virginia, as they involve ques- 
tions, the discussion of which was declined on mature deliberation, when 
the articles of confederation were debated ; nor, in the opinion of the com- 
mittee, can such questions be now revived with any prospect of concilia- 


remove the embarrassments respecting the western country, a liberal sur, 
render of a portion of their territorial claims, since they cannot be preserv- 
ed entire without endangering the stability of the general confederacy ; to 
remind them how indispensably necessary it is to establish the federal uni- 
on on a fixed and permanent basis, and on principles acceptable to all its 
respective members ; how essential to public credit and confidence, to the 














support of our army, to the vigor of our councils and success of our meas- 
ures, to our tranquility at home, and our reputation abroad, to our very ex- 
istence as a free, sovereign, and independent people ; that they are fully 
persuaded the wisdom of the respective legislatures will Jead them to a full 
and impartial consideration of a subject so interesting to the United States, 
and so necessary to the happy establishment of the federal union; that they | 
are confirmed in these expectations by a view of the before mentioned act 
of the legislature of New York, submitted to their consideration ; that this 
act is expressly calculated to accelerate the federal allianee, by removing, as 
far as depends on that state, the impediment arising from the western coun- 
try, and for that purpose to yield up a portion of territorial claim for the 
general benefit ; Whereupon, 

«+ Resolved, ‘That copies of the several papers referred to the committee 
be transmitted, with a copy of the report, to the legislatures of the several 
states, and that it be earnestly recommended to those states, who have 
claims to the western country, to pass such laws, and give their delegates 
in Congress such powers, as may effectually remove the only obstacle to a 
final ratification of the articles of confederation ; and that the legislature of 
Maryland be earnestly requested to authorize their delegates in Congress to 
subscribe the said articles.*’ 

46 On the 10th of Otober, 1780, this recommendation was reiterated in the 
following shape : 


“ ‘Resolved, That the unappropriated lands that may be ceded or relin- | 
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tion; that it appears more advisable to press upon these states which can | 
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quished to the United States, by any particular state, pursuant to the re- 
commendation of Congress of the 6th day of September last, shall be dis- 
posed of for the common benefit of the United States, and be settled and 
| formed into distinct republican states, which shall become members of the 
federal union, and have the same rights of sovereignty, freedom and inde- 
pendence, as the other states; that each state which shall be so formed 
shall contain a syitable extent of territory, not less than one hundred nor 
more than one hundred and fifty miles square, or as near thereto as circum. 
stances will admit; that the necessary and reasonable expenses which any 
particular state shall have incurred since the commencement of the present 


war, in subduing any British posts, or in maintaining forts or garrisons || 
within agd for the defence, or in acquiring any part of the territory that may | 


be ceded or relinquished to the United States, shalJ be reimbursed : 





«+ That the said lands shall be granted or settled at such times and under | 


such regulations asshall hereafter be agreed on by the United States in Con- 
gress assembled, or ary nine or more of them.’ 


“ These recommendations, the urgent remonstraaces of the French min- | 
ister, and the example of New York, produced the desired effects. The | 
same month Connecticut passed an aet of cession ; and the 2d of January, | 


1781, Varginia followed her example. Neither of these acts was satisfac- 


tory ; but they were, at least, indicative of a conciliatory spirit; and Ma- | 
ryland, en the 2d of February, authorised her delegates to accede to the | 


confederation ; but declared, at the same time, that by that accession the 


state did mot relinquish any right which she had with the oiber states to the | 
back coumtry ; and relied upon the several states to do justice in that || 


matter,* 


«On the first of March, 1781, the delegates of that state ratified the ar- 
ticles of confederation ; and, on the same day, the delegates of New York 
executed a deed of cession to the United States on the part of New York of | 


all her claims to territory west of a meridian line twenty miles west of the 
river Niagara, and north of the 45th degree of north latitude. 


*¢The general government now commenced its existence under a writ- 
ten constitution, with definite powers over the Indian affairs, and with cer- 
taia indefinite and unsettled claims to the territory beyond the Apalachian 
mountains. Before this it had proceeded to act upon those claims, firstly, 
by vindicating their title against the encroachments of Virginia, and, second- 
ly, by offering bounty lands, August 27th, 1776, to British deserters,t and 
to the soldiers and officers of the continental army, Sept. 18, 1776-} 


“It afterwarde declared, upon some misapprehension concerning this last 
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_ resolution, that the land was to be provided by the United States, not by 


the several states.* 
“The articles of confederation having been completed, the efforts of the 
states were directed to the expulsion of the British armies, and the ques- 


| tion concerning the western territory was laid over, until the month of Oc- 


tober, 1781, when the subject was again agitated, in consequence of some 


| proceedings of a committee, to whom had been recommitted the territorial 








cessions of New York, Connecticut, and Virginia, and the petitions of the 
Illinois and Wabash, and Indiana companies. This committee had thought 
proper to examine into the claims of those companies, and to receive evi- 
dence concerning the property and sovereignty of the: western territory. 
The delegates of Virginia refused to submit to any investigation into, the 
title of that state ; and, in order to suppress inquiry, made two several mo-- 
tions in Congress on the 16th and 26th of October, prohibiting the commit- 


tee to take cognizance of that subject. Both those motions were supported! | 


by the votes of Virginia, North and South Carolina, and Georgia, and ne- 
gatived by the unanimous vote of the other states.t 


« This committee, November 3d, 1781, brought in their report, which 
appears in the journal, May Ist, 1782 ;. and that part referring to the pub- 
lic claims is here inserted. 


«« Your committee do report, that, having had a meeting with the agents 
on the part of New York, Connecticut and Virginia, the agents for New 
York and Connecticut laid before your committee their several claims to 
the lands said to be contained in their several states, together with vouchers 
to support the same ; but the delegates on the part of Virginia declining any 
elucidation of their claim, either to the lands ceded in the act referred to 
your committee, or to the lands requested to be guaranteed to the said state 
by Congress, delivered to your committee the written paper hereto annexed 
and numbered twenty : 


«¢That your committee have carefully examined all the vouchers laid 
before them, and obtained all the information into the state of the lands men- 
tioned in the several cessions aforesaid, and having maturely considered the 
same, are unanimously of opinion, and do report the following resolutions : 


«« Resolved, That congress do, in behalf of the United States, accept the 
cession made by the state of New York, as contained in the instrument of 
writing executed for that purpose by the agents of New York, dated the 

day of last past, and now among the files of Con- 
gress; and that the president do take the proper measures to have the same 
legally authenticated, and registered in the public records of the state of 
New York. 
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“*The reasons that induced your committee to recommend the accep- 
tance of this cession, are, 
“lst, It clearly appeared to your committee, that all the lands belong- 
ing to the Six Nations of Indians, and their tributaries, have been in due | 

form put under the protection of the crown of England by the said Six Na- 
tions, as appendant to the late government of New York, so far as respects | 
jurisdiction only. 

«“+2d. That the citizens of the said colony of New York have borne | 
the burthen, both as to blood and treasure, of protecting and supporting the | 
said Six Nations of Indians, and their tributaries, for upwards of one hun- | 
dred years last past, as the dependents and allies of the said government. 

“**3d. That the crown of England kas always considered and treated 
the country of the said Six Nations, and their tributaries, inhabiting as far 
as the 45th degree of north latitude, as appendant to the government of || 
New York. 

«“¢ 4th. "Fhat the neighboring colonies of Massachusetts, Connecticut, 
Pennsylvania, Maryland and Virginia, have also, from time to time, by their 
public acts, recognized and admitted the said Six Nations, and their tribu- | 
taries, to be appendant to the government of New York. 

“5th. That by Congress accepting this cession, the jurisdiction of the | 
whole western territory belonging to the Six Nations, and their tributaries, 
will be vested in the United States, zreatly to the advantage of the union. 

“+ Resolved, That Congress do earnestly recommend to the states of | 
Massachusetts and Connecticut, that they do without delay release to the 
United States in Congress assembled, all claims and pretensions of claim to | 
the said western territory, without any conditions or restrictions whatever. 

“* Resolved, ‘That Congress cannot, consistent with the interests of the 
United States, the duty they owe to their constituents, or the rights neces- 
sarily vested in them as the sovereign power of the United States, accept of 
the cession proposed to be made by the state of Virginia, or guarantee the 
tract of country claimed by them in their act of cession referred to your | 
committee. 


REASONS: 

“+ 1st. It appeared to your committee from the vouchers laid before | 
them, that all the lands ceded or pretended to be ceded to the United States | 
by the state of Virginia, are within the claims of the states of Massachusetts, | 
Connecticut, and New York, being part of the lands belonging to the said 
Six Nations of Indians and their tributaries. 

62d. It appeared that great part of the lands claimed by the state of | 
Virginia, and requested to be guaranteed to them by Congress, is also with- | 
in the claim of the state of New York, being also a part of the country of | 
the said Six Natious and their tributaries. | 





“* 3d. It also appeared that a large part of the lands last aforesaid are to 
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| the westward of the west boundary line of the late colony of Virginia, as 








established by the king of Great Britain, in council, previous to the present 
revolution. 

«<« 4th. It appeared that a large tract of said lands hath been legally and 
equitably sold and conveyed away under the government of Great Britain, 
before the declaration of independence, by persons claiming the absolute 
property thereof. 

«+ 5th. It appeared that in the year 1763, a very large part thereof was 


separated and appointed for a distinct government and colony by the king | 


of Great Britain, with the knowledge and approbation of the government of 
Virginia. 

“« 6th. The conditions annexed to the said cesssion are incompatible 
with the honor, interests, and peace of the United States, and therefore, in 


| the opinion of your committee, altogether inadmissible. 


« ¢ Resolved, That it be earnestly recommended to the state of Virginia, 
as they value the peace, welfare and increase of the United States, that they 
reconsider their said act of cession, and by a proper act for that purpose, 
cede to the United States all claims and pretensions of claim to the lands 
and country beyond a reasonable western boundary, consistent with their 
former acts while a colony under the power of Great Britain, and agreeable 
to their just rights of soil and jurisdiction at the commencement of the pre- 
sent war, and that free from any conditions and restrictions whatever.” 

« Several motions were afterwards made on this subject; but no further 
advance was made towards an adjustment of the difficulty, until the 25th 
September, 1782, when the following resolutions were again passed by the 
unanimous vote of all the delegates in Congress, except those from Virginia, 
Georgia, and North and South Carolina. 

«1st. That if the several states claiming the exclusive property of the 
western lands, would make cessions to the United States, agreeable to the 


|| recommendation of Congress of the 6th day of September, 1780, and the 





| 
| 
| 
| 





resolutions of congress of the 10th of October, 1780, it would be an impor- 
tant fund for the discharge of the national debt. 

«“¢2d. That therefore, it be recommended to those states which have 
made no cessions, to take the above recommendation and resolutions into 
consideration as soon as possible, and determine thereon. 

«3d. That it be recommended to those states which have made ces- 
sions not entirely agreeable to the above recommendation and resolutions, 
to re-consider the same, and send the result to the United States in Congress 
assembled.t’ 

“These recommendations were reiterated on the 18th April, 1783, in 
certain resolutions relative to the extinguishment of the public debt, and on 


* 4th Journal Old Congress, 21. + 4th Journal Old Congress, 82. 
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the 4th of the succeeding June, the Virginia cession was again referred ta 
a comtnittee, to report upon the proposed cession, without deciding upon 
the title of the state.* ‘This reference excited the alarm of the New Jersey 
legislature, and a remonstrance was forwarded by that body to Congress 
within ten days after that reference, expressing their hopes that the cession 
of Virginia might not be accepted,t unless it was more liberal. 


“The committee to whom the reference had been made, consisting of | 
Messrs. Rutledge, Ellsworth, Bedford, Gorham, and Madison, men ranking | 


among the ablest and most judicious members of Congress, made a report, 
reciting the conditions of the Virginia cession, viz : 

“Ist. That the territory north west of the Ohio, which was the tract ced- 
ed, shtould be laid out into republican states of certain specified dimensions, 


which were to be admitted into the Union, with the same rights as the | 


other states. 

«2d. That Virginia should be reimbursed by the United States her ex- 
penses in reducing the British posts, and all other expenses incurred on ac- 
count of the north western territory during the war. 








“3d. That the inhabitants of Kaskaskies, St. Vincent, and the vicinity, 


should be secured in their possessions, and protected by the United States. | 


“4th, That one hundred and fifty thousand acres in such part of the 
north western territory as the officers should select, should be granted to the 
soldiers and officers engaged in the expedition under Colonel Clarke, against 
the British post in that country. 

“5th, That certain bounty lands promised to the Virginia troops in the 


continental service, which were to be located in the north western territory, | 





in case of any deficiency in the quarter to which they were first to resort, | 


should be granted to them in the event of that contingency. 

“6th. That all the remaining territory, not disposed of in bounties to the 
American army, should be considered a common fund, for all such states as 
had, or might, become members of the union, 


“7th. That all Indian purchases, which had been, or should be, made | 


for the use of private persons, and all royal grants inconsistent with ‘the 
chartered rights, laws, and customs of Virginia,’ should be declared void, 


“8th. That all the territory south east of the Ohio, included between the 
boundaries of Pennsylvania, Maryland and South Carolina, to the Atlantic, 
should be guaranteed to Virginia by the United States, 

« The first condition the committee decided to have been provided for by 
the act of Congress, October 10th, 1780. 

«‘ The second condition was also considered to have been provided for in 
the same act; but, in order to adjust the account of such necessary and rea- 





* Sth Journal Old Congress, 227, 231. t Ib. 






















































THE NORTH WESTERN TERRITORY. 567 








#onable expenses as came within its true intent and meaning, it was agreed 
+o appoint three commissioners for that purpose. ‘The settlers described in 
the third condition, the committee thought, ought to be protected in their 
possessions, rights, and liberties. 

“It recommended that Congress should agree to the fourth, fifth, and 
sixth conditions, and deemed it improper to declare the purchases void, as 
required by the seventh condition. 

. “ The report of the committee upon the eighth condition is as follows : 

i « ¢ As to the last condition, your committee are of opinion, that Congress 
cannot agree to guarantee to the commonwealth of Virginia, the land des- 
cribed in the said condition, without entering into a discussion of the rights 
of the state of Virginia to the said land ; and that, by the acts of Congress, it 
appears to have been their intention, which the committee cannot but ap- 
prove, to avoid all discussion of the territorial rights of individual states, 
and only to recommend and accept a ‘ssion of their claims, whatsoever 
they might be, to vacant territory. Your committee conceive this condi- 
tion of a guarantee, to be either unnecessary or unreasonable ; inasmuch as, 
if the land above mentioned is really the property of the state of Virginia, it 
is sufficiently secured by the confederation ; and if it is not the property of 
that state, there is no reason or consideration for such a guarantee.’ 

«‘ The committee concluded by recommending that if Virginia should make 
a cession conformable to their report, Congress should accept it. 

“This repert was agreed to by all the states accept New Hampshire, 
New Jersey, and Maryland ; and the legislature of Virginia passed an act 
accepting of the terms of compromise offered therein, and authorized their 
delegates to prepare a deed of cession accordingly, ‘This was done, and on 
first of March, 1784, the state of Virginia ceded its title to the north western 
territory to the United States, upon the terms prescribed in the report of 
September 13th, 1783. 

« Whilst this compromise was going on with Virginia, the United States 
were negotiating the terms of peace with Great Britain. Among the un- 
settled questions between these contending powers, the boundary line be- 
tween their respective possessions, formed an important item of discussion. 
The commissioners of the United States at Paris, were of course instructed 
to maintain the title of this republic to as large a tract of territory as they 
could obtain. Great Britain, on her part, contested this title ; but the arms 
of the allies had then obtained the ascendency, and she was compelled to 
yield to most of their demands. 

“On the 29th of April, 1784, the states which had not ceded their claims 
to the western country, were again urged by Congress to make the necessary 
cessions, for the purpose of relieving the public burthens. The question as 
to the character of those claims again recurred, and all the states, except 
Virginia and North and South Carolina, were unanimous in characterising 
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of the declaration of independence, concurred in this vote.* Georgia and | 
Delaware were not present at the passage of this resolution. | 

«“ The legislature of Massachusetts, in conformity to this recommenda- 
tion, November 13th, 1784, authorised her delegates to cede the title of that | 
state, to all the territory west of the western boundary of New York, to 
the United States, without condition.t 

‘«‘ Her delegates accordingly proceeded to execute their trust, and with‘a 
patriotic foresight, which will forever redound to his honor, one of them, 
Mr. Rufus King, introduced, March 16th, 1785, a resolution, by which 
the prohibition of slavery was made a fundamental article of compact be- | 
tween the United States and the north western states, and afterwards they | 
executed the deed of cession, conveying the claim of Massachusetts to the 
confederacy.t ‘The decision of the resolution respecting slavery was simi- 
lar to the other votes upon the cession of territory. Virginia, Georgia, 
North and South Carolina, in the negative, and the other states in the 
affirmative.|| 

“The only claim to the north western territory, not then ceded to the | 
United States, was that on the part of Connecticut; and this, although 
strongly insisted upon by that state, was never regarded as a title entitled | 
to much consideration. The western boundary of Connecticut had been | 
so clearly defined in her agreement with New York, that all her claim be- 


| 
them merely as claims. One delegate from Virginiu, tle venerable author ] 











yond that state was supported upon very untenable grounds. Still, how-_ 
| ever, it was the claim ofa state, and as such, the national government felt i 
| desirous of extinguishing it. In the month of May, 1786, the Connecticut | 
legislature authorized her delegates to cede to the United States, all her | 
right to the lands lying west of a meridian line, one hundred and twenty 1 
miles west ot the western boundary of Pennsylvania. As it was at first | 
thought, that by accepting this partial cession, the title of Connecticut to | 
the part not ceded, would be admitted, Congress refused to accept it ; but 
afierwards it consented by the votes of all the states, excepting Maryland, | 
to accept the cession.§ A deed of cession was accordingly executed, Sep- | 

| 

| 


tember 13th, 1786, and claims of all the states to the north western territory 
extinguished, excepting to the tract called the Connecticut reservation. 

«“ This tract was speedily settled by emigrants from that state, claiming 
under its grants; and the general government, finding a number of settlers 
in possession of the land, with that regard for the harmony of the country | 
which has invariably characterized its proceedings, offered, by an act of | 
congress, passed April 28th, 1800, to issue letters patent granting the pro- | 
perty in the soil to the governor of Connecticut, in trust for the grantees of | 
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that state, provided she relinquished her claims of jurisdiction within eight 
months.* ‘This offer was accepted, and the question as to the property and 
sovereignty of the north western territory finally settled.” 





APPENDIX. 
(D) | 


| THEIR DELEGATES IN CONGRESS, DIRECTING THEM NOT TO RATIFY | 
| THE ARTICLES OF CONFEDERATION. DECEMRER 15, 1778. 
| 
| 


“ We think it our duty to instruct on the subject of the confederation, a | 
subject in which, unfortunately, a supposed difference of interest has pro- 
|| duced an almost equal division of sentiments among the several states com- 
posing the union. We say a supposed difference of interests, for if local | 
attachments and prejudices, and the avarice and ambition of individuals, | 
would give way to the dictates of a sound policy, founded on the principles 
of justice (and no other policy but what is founded on those immutable 
principles deserves to be called sound) we flatter ourselves, this apparent 
diversity of interests would soon vanish, and all the states would confeder- 
ate on terms mutually advantageous to all; for they would then perceive 
that no other consideration than one so formed can be lasting. Although 
the pressure of immediate calamities, the dread of their continuance from 
the appearance of disunion, and some other peculiar circumstances, may 
have induced some states to accede to the present confederation, contrary to 
their own interests and judgments, it requires no great share of foresight to 
predict, that when those causes cease to operate, the states which have 
thus acceded to the confederation will consider it as no longer binding, and 
will eagerly embrace the first occasion of asserting their just rights, and se- 
curing their independence. Is it possible that those states who are ambi- 
tiously grasping at territories, to which in our judgment they have not the 
least shadow of exclusive right, will use with greater moderation the in- 
crease of wealth and power derived from those territories, when acquired, 
than what they have displayed in their endeavors to acquire them? We 
think not. We are convinced the same spirit which prompted them to in- 
sist on a claim so extravagant, so repugnant to every principle of justice, so 
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ineompatible with the gone: wales of all the states, wil urge pam on to 
add oppression to injustice. If they should not be incited by a superiority 
of wealth and strength to oppress by open force their less wealthy and 
less powerful neighbors ; yet depopulation, and consequently the impover- | 
ishment of those states will necessarily follow, which, by an unfair con- | 
struction of the confederation, may be stripped of a common interest, and | 
the common benefits derived from the western country. Suppose, for in- | 
stance, Virginia indisputably possessed of the extensive and fertile country | 
to which she has set up a claim, what would be the probable consequence 
to Maryland of such an undisturbed and undisputed possession? ‘They | 
cannot escape the least discerning. 

«+ Virginia, by selling on the most reasonable terms a small proportion of | 
the lands in question, would draw into her treasury vast sums of money ; 
and in proportion to the sums arising from such sales, would be enabled 
to lessen her taxes. Lands comparatively eheap, and taxes comparatively 
low, with the lands and taxes of an adjacent state, would quickly drain the | 
state thus disadvantageously circumstanced of its most useful inhabitants ; | 
its wealth and its consequences in the scale of the confederated states would | 
sink of course. A claim so injurious to more than one half, if not the | 
whole of the United States, ought to be supported by the clearest evidence 
of the right. Yet what evidences of that right have been produced? What || 
arguments alleged in support either of the evidence or the right? None | 
that we have heard of deserving a serious refutation. ] 

“Tt has been said, that some of the delegates of a neighboring state have } 
declared their opinion of the impracticability of governing the extensive | 


| dominion claimed by that state. Hence also the necessity was admitted of || 


dividing its territory, and erecting a new state under the auspices and di- ! 
rection of the elder, from whom no doubt it would receive its form of gov- | 
ernment, to whom it would be bound by some alliance or confederacy, and 1 
by whose councils it would be influenced. Such a measure, if ever attempt- 
ed, would certainly be.opposed by the other states as inconsistent with the | 
letter and spirit of the proposed confederation. Should it take place by es- | 
tablishing a sub-confederacy, imperium in imperio, the state possessed of | 

this extensive dominion must then either submit to all the inconveniences | 
of an overgrown and unwieldly government, or suffer the authority of Con. | | 
gress to interpose at a future time, and to lop off a part of its territory, to | | 
be erected into a new and free state, and admitted into the confederation on ! 
such conditions as shall be settled by nine states. If it is necessary for the 
happiness and tranquillity of a state overgrown, that Congress should here- 
after interfere and divide its territory, why is the claim to that territory now 
made, and so pertinaciously insisted on? We can suggest to ourselves 
but two motives ; either the declaration of relinquishing at some future pe- 

















riod a proportion of the country now contended for, was made to lull suspi- | 
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cion asleep, and to cover the designs of a secret ambition, or if the thought 
was seriously entertained, the lands are now claimed to reap an immediate 
profit from the sale. We are convinced, policy and justice require, that a 
country unsettled at the commencement of this war, claimed by the British 
| crown, and ceded to it by the treaty of Paris, if wrested from the common 
| enemy by the blood and treasure of the thirteen states, should be consider- 
ed as acommon property, subject to be parcelled out by Congress into free, 
_ convenient, and independent governments, in such manner and at such times 
| as the wisdom of that assembly shall hereafter direct. 

_ «Thus convinced. we should betray the trust reposed in us by our 
| constituents, were we to authorize you to ratify on their behalf the confed- 


j _ considered the subject; we have weighed probable inconveniences and 





| you not to agree to the confederation, unless an article or articles be added 
| thereto in conformity with our declaration. Should we succeed in obtain- 
| ing such article or articles, then you are hereby fully empowered to accede 
| to the confederation.’ ” 


ALOIS SIO 





FIRST MOVEMENTS IN THIS COUNTRY IN DEFENCE OF 
AMERICAN RIGHTS. 


At the very time when the United Colonies commenced their great strug- 
gle against the arbitrary schemes of Great Britain, the inhabitants of this 
section of country, were not only involved in hostilities with the Indian 
tribes, but were almost on the verge of civil war among themselves. Un- 
der such circumstances, it would scarcely be expected that they would be 
at leisure and disposed to enter into the contest against the mother country, 
upon a mere abstract question, unaccompanied by any immediate, palpable 
acts of oppression. Yet we find that upon the 16th of May, 1775, only 
| four weeks after the battle of Lexington, meetings were held at this place, 
and at Hanna’s Town, and resolutions unanimously passed in entire conso- 
nance with the whig feeling of the other portions of the country. 

These proceedings cannot fail to be interesting to the readers of the 
Olden Time, and we therefore embrace them in our scheme. ‘The meet- 
ing at Hanna’s Town was, no doubt, composed entirely of Pennsylvanians. 
Arthur St, Clair mentions in one of his letters that he was present at it, and 

















eration, unless it be farther explained: we have coolly and dispassionately | 


hardships against the sacrifice of just and essential rights ; and do instruct | 
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took part in the proceedings. ‘The meeting here, though duructe ame. 
Virginia, is mentioned, was not composed exclusively of Virginians. De- | 
vereux Smith, a devoted adherent of the Penns, and several others, were | 
present. 

Of those who were eau) in the two meetings, Arthur St. Clair was | 
subsequently a Major General in the revolutionary army, and John Gibson, | 
| William Crawford and John Neville, commanded Virginia regiments in the | 
same service. | 





AUGUSTA COUNTY (VIRGINIA) COMMITTEE, 


| Ata meeting of the inhabitants of that part of Augusta county that lies | 
on the west side of the Laurel Hill, at Pittsburgh, the 16th day of May, | 
| 1774, the following gentlemen were chosen a committee for the said dis- | 

trict, viz: George Croghan, John Campbell, Edward Ward, Thomas | 
| Smallman, John Cannon, John McCullough, William Gee, George Valan- 
dingham, John Gibson, Dorsey Penticost, Edward Cook, William Craw- 
ford, Devereux Smith, John Anderson, David Rodgers, Jacob Vanmetre, 
Henry Enoch, James Ennis, George Willson, William Vance, David 
Shepherd, William Elliot, Richmond Willis, Samuel Sample, John Orms- 
bey, Richard MeMaher, John Nevill, and John Sweringen. 

«The following gentlemen met in committee, and resolved that John | 
Campbell, John Ormsbey, Edward Ward, Thomas Smallman, Samuel 
| Sample, John Anderson, and Devereux’Smith, or any four of them, be a | 
| Standing Committee, and havé full power to meet at such times as they 
shall judge necessary, and in case of any emergency, to call the committee 
of this district together, and shall be vested with the same power and au- || 
thority as the other standing committee and committees of correspondence 
are in the other counties within this colony. 

«« Resolved unanimously, ‘That the cordial and most grateful thanks of | 
this committee are a tribute due to John Harvie, Esquire, our worthy re- | 
presentative in the late Colonial Convention held at Richmond, for his faith- 
ful discharge of that important trust reposed in him; and to John Nevill, | 
Esquire, our worthy delegate, whom nothing but sickness prevented from 
representing us in that respectable assembly. 

« Resolved unanimously, That this committee have the highest sense of | 
the spirited behavior of their brethren in New England, and do most cordi- 
ally approve of their opposing the invaders of American rights and privile- 
ges to the utmost extreme, and that each member of this committee, respec- 
tively, will animate and encourage their neighborhood to follow the brave 
example. 

«‘ The imminent danger that threatens America in general, from ministe- 
rial and parliamentary denunciations of our ruin, and is now carrying into | 
execution by open acts of unprovoked hostilities in our sister colony of | | 
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Massachusetts, as well as the danger to be apprehended to this colony in 
particular from a domestic enemy, said to be prompted by the wicked min 
ions of power to execute our ruin, added to the menaces of an Indian war, 


|| likewise said to be in contemplation, thereby thinking to engage our atten- 


tion, and divert it from that still more interesting object of liberty and free- 
dom, that deeply, and with so much justice, hath called forth the attention 
ofall America; for the prevention of all, or any of those impending evils, 
it is 

« Resolved, That the recommendation of the Richmond Convention, of 
the 20th of last March, relative to the embodying, arming, and disciplining 
the militia, be immediately carried into execution with the greatest diligence 
in this county, by the officers appointed for that end; and that the recom- 
mendation of the said Convention to the several committees of this colo- 
ny, to collect from their constituents, in such manner as shall be most agree- 
able to them, so much money as shall be sufficient to purchase half a pound 
of gunpowder, and one pound of lead, flints, and cartridge paper, for every 
tithable person in their county, be likewise carried into execution. 

“This committee, therefore, out of the deepest sense of the expediency 
of this measure, most earnestly entreat that every member of this commit- 
tee do collect from each tithable person in their several districts the sum of 
two shillings and six pence, which we deem no more than sufficient for the 
above purpose, ard give proper receipts to all such as pay the same into their 
hands; and the sum so collected to be paid into the hands of Mr. John 
Campbell, who is to give proper security to this committee, or their suc- 
cessors, for the due and faithful application of the money so deposited with 
him for the above purpose, by or with the advice of this committee, or their 


| suecessors; and this committee, as your representatives, and who are most 


ardently laboring for your preservation, call on you, our constituents, our 


| friends, brethren, and fellow-sufferers, in the name of God, of every thing 


you hold sacred or valuable, for the sake of your wives, children, and un- 
born generations, that you will, every one of you, in your several stations, 


| to the utmost of your power, assist in levying such sum, by not only pay- 





j 
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ing yourselves, but by assisting those who are not at present in a eondition 
todo so. We heartily lament the case of all such as have not this sum at 
command in this day of necessity ; to all such we recommend to tender 
security to such as Providence has enabled to lend them so much; and this 
committee do pledge their faith and fortunes to you, their constituents, that 
we shall, without fee or reward, use our best endeavors to procure, with the 
money so collected, the ammunition our present exigencies have made so 
exceedingly necessary. 

“ As this committee has reason to believe there is a quantity of ammuni- 
tion destined for this place for the purpose of government, and as this coun- 
try, on the west side of the Laurel Hill, is greatly distressed for want of 
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ammunition, and deprived of the means of procuring it, by reason of its situ- 
ation, as easy as the lower counties of this colony, they do earnestly re- 
quest the committees of Frederick, Augusta, and Hampshire, that they will 
not suffer the ammunition to pass through their counties for the purposes of | 
government, but will secure it for the use of this destitute country, and im- | 
mediately inform this committee of their having done so. 

« Resolved, That this committee do approve of the resolution of the com- | 
mittee of the other part of this county, relative to the cultivating a friendship | 
with the Indians ; and if any person shall be so depraved as to take the life | 
of any Indian that may come to us in a friendly manner, we will, as oné 
man, use our utmost endeavors to bring such offender to condign punish- 


ment. 

“ Ordered, That the standing committee be directed to secure such arms 
and ammunition as are not employed in actual service, or private property, | 
and that they get the same repaired, and deliver them to such Captains of | 
Independent Companies as may make application for the same, and taking 
such Captain’s receipt for the arms so delivered. 

** Resolved, That the sum of fifteen pounds, current money, be raised by 
subscription, and that the same be transmitted to Robert Carter Nicholas, 
Esq., for the use of the deputies sent from this colony to the general Con. 
gress. Which sum of money was immediately paid by the committee then | 








present. 
«Mr. John Campbell reported, from the select committee for considering 


the grievances, an instructions to the delegates, which he read in his place, 
and handed it to the clerk’s table, where it was again read, and is as follows : 


TO JOHN HARVIE AND GEORGE ROOTES, ESQUIRES. 

«“ Grenttemen : You being chosen to represent the people on the west 
side the Laurel Hill in the colonial Congress for the ensuing year, we, the | 
| committee for the people aforesaid, desire you will lay the grievances here- || 
after mentioned before the Congress at their first meeting, as we conceive it 
| highly necessary they should be redressed, to put us on a footing with the | 
| rest of our brethren in the colony. 
| 1st, ‘That many of the inhabitants in this part of the county have ex- | 
| pended iarge sums of money, and supplied the soldiers in the last Indian | 








| 
'| war with provisions and other necessaries, many of whom have expended 
| all they had; and though, at the same time, we bear a grateful remem- 
brance of the good intentions of the late colonial Congress, so feelingly and | 
generously expressed in their resolves, yet the unhappy situation we are re- 
duced to by the payment of those supplies being delayed, involves this new | 
and flourishing country in extreme proverty. 
“2d. That the maintaining a garrison at this place, when there is no 
other method used for supplying them with provisions, but by impressing } 
from the inhabitants of the country, ought to be considered. | 








a ec wanes A aoe > a en 

















|| several late acts, have declared the inhabitants of the Massachusetts Bay to 
| be in rebellion, and the ministry, by endeavoring to enforce those acts, have |, 


'| liberty,) lies exposed to the inroads of the savages and the militia of that 














_ than ever before existed in any state or country. Not content with viola- 
| ting their constitutional and chartered privileges, they would strip them of 
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“3d. That this country, joining the Indian territory and the province of 
Quebec, (which by its late change of constitution is rendered inimical to 


province ; and should the ministry or their emissaries be able to stir up 
either of them against the colonies, this country will be in need of support 
to enable them to provide against, and withstand any attempt that may be 
made on their civil or religious liberties. 

“4th. That for want of freeholders we cannot get legal grand jurors, 
which are necessary for the well government of the country. 

«§th. That the unsettled boundary between this colony and the province 
of Pennsylvania, is the occasion of many disputes. 

“6th. That the collecting the duty on skins and furs, for which a com- 
mission hath lately been sent up here, will hanish the Indian trade from this 
place and colony. 

«« Which report being agreed to, 

“ Resolved unanimously, That a fair copy be drawn off and delivered 
to our delegates as their instructions, 

« Ordered, That the foregoing proceedings be certified by the clerk of 
this committee, and published in the Virginia Gazette, 


« By order of the committee. 
«JAMES BERWICK, Clerk. 





MEETING OF THE INHABITANTS OF WESTMORELAND COUNTY, PA. 

« Ata general meeting of the inhabitants of the county of Westmoreland, 
held at Hanna’s ‘Town the 16th day of May, 1775, for taking into consid- 
eration the very alarming situation of the country, occasioned by the dis- 
pute with Great Britain : 

“ Resolved unanimously, That the Parliament of Great Britain, by 


attempted to reduce the said inhabitants to a more wretched state of slavery 


the rights of humanity, exposing lives to the wanton and unpunishable sport 
of a licentious soldiery, and depriving them of the very means of subsistence. 

« Resolved unanimously, ‘That there is no reason to doubt but the || 
same system of tyranny and oppression will (should it meet with success in 
Massachusetts Bay) be extended to other parts of America: it is therefore 
become the indispensable duty of every American, of every man who has 
any public virtue or love for his country, or any bowels for posterity, by 
every means which God has put in his power, to resist and oppose the ex- 
ecution of it; that for us we will be ready to oppose it with our lives and 
fortunes. And the better to enable us to accomplish it, we wil] immediate- 
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ly form ourselves into a military body, to consist, of companies to be ‘nade 
up out of the several townships under the following’ association, which is 
declared to be the Association of Westmoreland County ; 


« Possessed with the most unshaken loyalty and fidelity to His Majesty, | 


King George the Third, whom we acknowledge to be our lawful and right- 
ful King, and who we wish may. long ‘be the beloved sovereign of a free and 
happy people throughout the whole British Empire; we declare to the 
world, that we do notmean by this Aéseciation to deviate from that loyalty 
which we hold it our bounden duty to observe ; but, animated with the love 
of liberty, it is no‘less our duty to maintain and defend our just rights 
(which, with surrow, we have seen of late wantonly violated in many in- 
stances by wicked Ministry and a corrupted Parliament) and'transmit them 
entire to ur posterity, for which we do agree and associate together : 


“Ist. To arm and form ourselves into a regiment or regiments, and. 


choose officers to command us in such proportions as shall be thought 
necessary. 

“2d, We will, with alacrity, endeavor to make ourselves masters of the 
manual exercise, and such evolutions as may be necessary to enable us to 
act in a body with concert; and to that end we will meét at such times and 
places as shall be appointed either for the companies or the regiment, by 
the officers commanding each when chosen. 

“© 3d. That should our country be invaded by a foreign enemy, or should 
troops be sent from Great Britain’ to enforce the late arbitrary acts of its 


Parliament, ‘we will cheerfully submit to military discipline, and to the ut- | 


most of our power resist and oppose them, or either of them, and will coin- 
cide with any plan that may be formed for the defence of America in gene- 
ral, or Pennsylvania in particular. 

“4th. That we do not wish or desire any innovation, but only that 
things may be restored to, and go on in the same way as before the. era of 
the Stamp Act, when Boston grew great, and America was happy. Asa 
proof of. this disposition, we will quietly submit to the laws by which we 
have been accustomed ‘to be governed before that period, and will, in our 
several or associate capacities, be ready when called on to assist the civil 
magistrate in carrying the same into execution. 

“5th. That when the British Parliament shall have repealed their late 
obnoxious statutes, and shall recede from their claim to tax us, and make 
laws for us in every instance, or some general plan of union and reconcilia- 
tion has been formed and accepted by America, this our Aassociation shall 
be dissolved ; but till then it shall remain in full force ; and to the observa- 
tion of it, we bind ourselves by every. thing dear and sacred amongst men. 

_ “ No licensed murder! no famine introduced by law ! 

“ Resolved, That on Wednesday, the twenty-fourth instant, the town- 
ship meet to’accede to thie Said Association, and choose their officers.” 
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